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I. INTRODUCTORY PART 
 
 
 
1. Introduction 
 
 
In 1923, the Haudenosaunee Chief Deskaheh1 traveled to Geneva to speak at the League of 
Nations to present  "The red man's appeal for Justice" in an attempt to demonstrate his 
people’s sovereignty rights (see Koch 1992). This can be seen as the first attempt to fight for 
indigenous rights on an international level.  
Today, Indigenous peoples have gained a strong position in the United Nations system. In 
1982, more than 50 years after the Chief’s demonstration, the UN Working Group on 
Indigenous Populations was established. The UN Working Group on the Draft Declaration on 
the Rights of Indigenous Peoples was installed in 1995, followed by the establishment of the 
UN Permanent Forum on Indigenous Issues as well as the Special Rapporteur on the rights of 
indigenous peoples in 2001. Furthermore, the UN Expert mechanism was created in 2007. 
Besides the installation of these mechanisms, the adoption of the UN Declaration on the 
Rights of Indigenous Peoples on September 13th 2007 was a major step forward in promoting 
and protecting the rights of Indigenous peoples.   
 
The Special Rapporteur mechanism monitors the human rights situation of Indigenous 
peoples and acts as a complaint body for Indigenous peoples whose human rights have been 
violated. In respect to governments, the mechanism provides the possibility to evaluate the 
situation of Indigenous peoples in the country concerned. The independent expert then 
formulates recommendations on how the state can improve the situation of its Indigenous 
peoples. Rodolfo Stavenhagen, who was the first Special Rapporteur on the Rights of 
Indigenous peoples, stated after holding office for five years:  “When I received the honor of 
this mandate, I thought it would be smooth-going, just a simple issue of reporting on what 
goes on in the world and then drawing the relevant conclusions. Everybody would work to 
improve or to correct the situation or fix the system if it needed fixing. This, of course, has not 
been the case” (Preston 2007: 10-11). This statement shows that the work of an independent 
                                                
1 The Haudenosaunee Nation is one of Canada’s First Nations. 
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expert is a constant fight against human rights violations and the marginalization of 
Indigenous people.   
 
 
The difficulty of the struggle towards promoting the rights of Indigenous peoples depends on 
the country. In order to show the effects of the Special Rapporteur mechanism, I decided to 
use the example of three very different countries: Botswana, Canada and Ecuador. They 
represent three kinds of different state types. Botswana stands for an African country that does 
not acknowledge the existence of Indigenous peoples in its territory. Canada represents a 
'western' industrial state that recognizes the Indigenous peoples of Canada. Ecuador appears 
as a Latin American country, which has a high population of Indigenous peoples and a strong 
indigenous movement. In the following chapters, an overview of my research and methods 
will be given. The main part focuses on the Special Procedures2 in general and the mechanism 
of the UN Special Rapporteur on the rights of Indigenous peoples. Furthermore, details 
concerning the mechanism’s work will be shown on the examples of Botswana, Canada and 
Ecuador.  
 
 
2. Research and Methods 
 
In this chapter, an overview of my research and methods will be given. The chapter consists 
of the research question, theoretical background, applied methods, the current state of 
literature and the relevance of the research. 
 
 
2.1. Research Question 
 
The aim of this thesis is to elaborate on the work of the UN Special Rapporteur on the rights 
of Indigenous peoples. In the early stages of my research, the main focus was the evaluation 
of the effect that the UN mechanism had on the different states and their implementation of 
international indigenous rights standards. However, to prove that states took action on 
particular human rights and Indigenous rights issues as a result of the Special Rapporteur’s 
                                                
2The UN Special Rapporteur mechanism is a part of the UN Special Procedures. 
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work would be virtually impossible as many factors contribute to a state’s decision to take 
such actions.3 Therefore, I decided to research whether the mechanism had any kind of 
influence as a contributing factor or catalyst.  Thus, my research question is: 
 
To what extent did the UN Special Rapporteur on the rights of Indigenous peoples contribute 
to a change or improvement of the situation of Indigenous peoples in Botswana, Canada and 
Ecuador? 
 
This question has several implications: 
 
• What did the Special Rapporteur work on in Botswana, Canada and Ecuador? 
• How do states cope with the Special Rapporteur mechanism? 
• Did the Special Rapporteur mechanism influence the policy making process of 
Botswana, Canada and Ecuador? 
• Did the mechanism influence the situation of the Indigenous peoples in Botswana, 
Canada and Ecuador? 
• What do experts think about the Special Rapporteur mechanism? 
 
 
2.2. Theoretical Background 
 
In order to understand the theoretical background of the thesis, the concept of Indigenous 
peoples and the anthropological debate around this topic must be explained. 
 
 
a) The Concept of Indigenous Peoples 
 
All over the world, there are at least 5000 different Indigenous peoples. Defining the exact 
number is almost impossible. According to sources, there exist about 370 million self-
identified indigenous individuals in around 70 countries, in regions all over the world4. 
Indigenous peoples speak over 4000 different languages of the 6700 languages that are 
                                                
3Ted Piccone and his research team came to the same conclusion while analyzing the 
contributions of the UN’s Special Procedures to national level implementations of human 
rights norms (see Piccone 2011: 208). 
4 see http://www.un.org/events/indigenous/2007/keyfacts.shtml 
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believed to exist today5. Bearing all the above mentioned facts in mind, it is not astonishing 
that there is no universally accepted definition which could reflect the diversity of all those 
different peoples. 
Before looking at the concept of 'Indigenous peoples', it is essential to underscore that the 
term 'indigenous' has at least two meanings in English. The conventional dictionary defines 
'indigenous' as 'aboriginal'; 'native or belonging naturally to a place'. This would mean that 
people are indigenous unless they are immigrants or have been imported from elsewhere. The 
other meaning implies a sociological and rights-based concept that has developed in modern 
history in the field of the United Nations and international politics. Today, politicians and 
some anthropologists prefer using the term in its first meaning, disconnected from its 
historical context (see Saugestad 2011: 40). However, it is crucial to look at the term 
'Indigenous peoples' in its second meaning. In the last few decades, the notion was discussed, 
defined and developed further and further having the effect that the common idea evolved 
towards not defining indigenous peoples, but rather setting several criteria for their 
identification.  
 
The first attempt at defining Indigenous peoples can be found in the 'ILO Convention on 
Indigenous and Tribal Populations' of 1957 (Convention No. 107).  Article 1 states that: 
“1. This Convention applies to-- 
(a) members of tribal or semi-tribal populations in independent countries whose 
social and economic conditions are at a less advanced stage than the stage reached 
by the other sections of the national community, and whose status is regulated wholly 
or partially by their own customs or traditions or by special laws or regulations; 
(b) members of tribal or semi-tribal populations in independent countries which are 
regarded as indigenous on account of their descent from the populations which 
inhabited the country, or a geographical region to which the country belongs, at the 
time of conquest or colonization and which, irrespective of their legal status, live 
more in conformity with the social, economic and cultural institutions of that time than 
                                                
5 see  http://www.un.org/events/indigenous/2007/keyfacts.shtml 
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with the institutions of the nation to which they belong. 
2. For the purposes of this Convention, the term semi-tribal includes groups and 
persons who, although they are in the process of losing their tribal characteristics, 
are not yet integrated into the national community.” (ILO Convention 107, Art.1)   
 
The ILO Convention 107 identifies three kinds of groups (tribal, semi-tribal and indigenous) 
and mentions criteria by which to identify them such as their pattern of living, distinct culture, 
continuity of land and economic status that results from their different lifestyle. One of the 
main limitations of the ILO Convention 107 is that it doesn’t mention 'Indigenous peoples', 
but rather populations. Moreover, the Convention was criticized for its assimilistic and 
paternalistic approach towards indigenous peoples and was later replaced by the ILO 
Convention 169 (see Roy 2006: 2). Nevertheless, it represents the early stages of indigenous 
peoples' rights and how they were seen by  “western” countries. 
On the level of the United Nations, the first working definition of Indigenous peoples 
appeared in the “Special Rapporteur for the Study of the Problem of Discrimination against 
Indigenous Populations” by José Martínez Cobo in 1972. His first attempt may be seen as a 
response to the ILO Convention 107 and doesn't mention peoples but populations. In 1986, 
his definition was published in an UN Document. In this version, Martínez Cobo changes 
populations to 'communities, peoples and nations', which represents a paradigm shift towards 
indigenous peoples. The 1986 definition became widely spread and found a certain 
acceptance (see Zips-Mairitsch 2010: 34ff and Frank 2008: 11-12). 
Cobo defines Indigenous peoples in the following words: 
“Indigenous communities, peoples and nations are those which, having a historical continuity 
with pre- invasion and pre-colonial societies that developed on their territories, consider 
themselves distinct from the other sectors of societies now prevailing in those territories, or 
parts of them. 
 They form at present non- dominant sectors of society and are determined to preserve, 
develop and transmit to future generations their ancestral territories, and their ethnic identity 
as the basis of their continued existence as peoples, in accordance with their own cultural 
patterns, social institutions and legal systems”.  (see http://indigenouspeoples.nl/indigenous-
peoples/definition-indigenous and UN Document 1986a : para 379) 
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Cobo also adds in the conclusions to his extensive study that self-identification is an 
important criterion: “On an individual basis, an indigenous person is one, who belongs to 
these indigenous populations through self-identification as indigenous (group consciousness) 
and is recognized and accepted by these populations as one of its members (acceptance by the 
group).” (UN Document 1986: para 381)  
 
This development was also influenced by the discussions in the Working Group on 
Indigenous Populations (UNWGIP). Although, the UNWGIP never wanted to adopt      
a definition (see Daes 1996: para 6), it revised and added some criteria to Cobo’s original 
definition. The early Cobo version only captures “blue-water-colonization”6, which means 
that its application is limited and excludes many indigenous peoples in Africa or Asia (see 
Zips-Mairitsch 2009: 34). The Chairperson-Rapporteur of the UNWGIP, Erica Irene Daes, 
states in her report that this distinction is unfair since it distinguishes “long-distance 
aggression and short-distance aggression, and it is logically impossible to establish a cut-off 
distance. Moreover, it assumes that the cultural differences that exist between peoples is a 
simple linear function of distance, such that mere proximity creates a presumption of shared 
values.” (see Daes 1996: 63). Daes' statement shows, that the first attempts of defining 
Indigenous peoples were strongly oriented on the phenomena of colonialism, but they were 
not the only scenarios in the indigenous peoples reality. 
Consequently the UNWGIP expanded Cobo’s definition in 1983, and also included the 
following criteria: 
“a) [Indigenous peoples] are the descendants of groups, which were in the territory at the 
time when other groups of different cultures or ethnic origin arrived there; 
b) precisely because of their isolation from other segments of the country's population they 
have almost preserved intact the customs and traditions of their ancestors which are similar 
to those characterized as indigenous; 
c) they are, even if only formally, placed under a state structure which incorporates national, 
social and cultural characteristics alien to their own.” (UN Document 1983:  79) 
 
Parallel to the developments at the UN, in 1989 the ILO adopted the Convention concerning 
Indigenous and tribal peoples in independent countries (ILO Convention 169). It defines 
                                                
6The concept of blue water colonization only applies to the repression and expropriation 
through settlers from overseas. 
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indigenous peoples as: 
“ a) Tribal peoples in independent countries whose social, cultural and economic conditions 
distinguish them from other sections of the national community, and whose status is regulated 
wholly or partially by their own customs or traditions or by special laws or regulations; b) 
Peoples in independent countries who are regarded as indigenous on account of their descent 
from the populations which inhabited the country, or a geographical region to which the 
country belongs, at the time of conquest or colonization or the establishment of present State 
boundaries and who, irrespective of their legal status, retain some or all of their own social, 
economic, cultural and political institutions.” (ILO Convention No. 169 1989: 1) 
 
This definition shows that the ILO Convention 169 already identified self-identification as an 
important point. It states that: “ Self-identification as indigenous or tribal shall be regarded as 
a fundamental criterion for determining the groups to which the provisions of this Convention 
apply.” (ILO Convention No. 169 1991: 1)  
 
The convention mentions Indigenous and tribal people. As far as the term 'peoples' applied in 
the ILO Convention is concerned, Article 1(3) states that “[t]he use of the term 'peoples' in 
this Convention shall not be construed as having any implications as regards the rights which 
may attach to the term under international law”. Although this modification made many 
indigenous peoples who were involved in the drafting process unhappy, it remained in the 
Convention (Roy 2006: 4). Furthermore, through the use of the term 'peoples', the convention 
separates indigenous peoples from minorities thereby further influencing the global 
discussion. Erica Irene Daes claims that  “a strict distinction must be made between 
"indigenous rights" and "minority rights". Indigenous peoples are indeed peoples and not 
minorities or ethnic groups” (see Daes 1996: para 47). 
 
During the drafting process of the Declaration on the Rights of Indigenous Peoples, there have 
always been attempts by various governments to force a definition on the level of the United 
Nations (see Frank 2008: 12). 
According to Erica Irene Daes, the Working Group did agree that "...historically, indigenous 
peoples have suffered from definitions imposed by others" (Daes 1996: 3). This means that 
imposing a definition on indigenous peoples would only reproduce existing power structures 
and lead to exclusion (see Zips-Mairitsch 2009: 35). 
For this reason, the only references towards defining indigenous peoples are in Article 33 and 
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Article 9 of the United Nations Declaration on the Rights of Indigenous Peoples.  Article 33 
refers to the rights of Indigenous peoples to decide their own identities and procedures of 
belonging whilst Article 9 deals with the right to belong to an indigenous community or 
nation. These two articles accommodate the “power to define oneself” (Zips-Mairitsch 2009: 
35). 
Besides the UN and ILO, there are also other institutions aiming towards a definition of the 
concept of indigenous peoples. A good example may be found in the Worldbank’s criteria for 
indigenous peoples: 
“For purposes of this policy [World Bank’s policy on “Indigenous Peoples”] the term 
'Indigenous Peoples’ is used in a generic sense to refer to a distinct, vulnerable, social and 
cultural group possessing the following characteristics in varying degrees: a) self-
identification as members of a distinct indigenous cultural group and recognition of this 
identity by others; b) collective attachment to geographically distinct habitats or ancestral 
territories in the project area and to the natural resources in these habitats and territories; c) 
customary cultural, economic, social, or political institutions that are separate from those of 
the dominant society and culture; and d) an indigenous language, often different from the 
official language of the country or region.” (The World Bank 2005: 1) 
 
On the whole, almost all definitions share the following four criteria to identify Indigenous 
peoples shown in the example of the findings of the UNWGIP:  
(a) Priority in time, with respect to the occupation and use of a specific territory; 
(b) The voluntary perpetuation of cultural distinctiveness, which may include the aspects of 
language, social organization, religion and spiritual values, modes of production, laws and 
institutions; 
(c) Self-identification, as well as recognition by other groups, or by State authorities, as a 
distinct collectivity; and 
(d) An experience of subjugation, marginalization, dispossession, exclusion or 
discrimination, whether or not these conditions persist. (Daes 1996: 22) 
 
It must be noted that not all the criteria have to be fulfilled in each case to qualify as 
Indigenous peoples. The most important one, as mentioned above, is self-identification.  One 
representative of the Sami-Council wisely states "even without a definition it should be 
relatively easy to identify the beneficiaries [of the Declaration on the Right of Indigenous 
Peoples] by using the criteria […] such as historical continuity, self-identification and group 
 15 
membership.” (Daes 1996: 12). Putting over 5000 Indigenous peoples from all over the world 
under the roof of a forced definition that doesn’t comply with all of them would have been a 
severe threat to some Indigenous peoples. For their sake it was better to ignore the wishes of 
some states and to leave it up to the Indigenous peoples to decide how they see themselves. 
 
 
b) The Notion of Indigenous Peoples in Anthropology 
 
In 2003, a discussion about the concept of Indigenous peoples was held in an anthropological 
context. Adam Kuper started it in 2003 with his polemic article “The return of the native” 
where he states that the use of the term “Indigenous peoples” has become a euphemism for 
“primitive peoples” and as an anthropological concept is completely out of fashion. He argues 
that the indigenous claims follow the same arguments that right-wing nationalists or the 
apartheid regime in South Africa used. He concludes that there are no such groups as 
Indigenous peoples and that anthropologists tend to romanticize them (see Kuper 2003). This 
started an anthropological discussion in which Alan Barnard, among others, played an 
important role. Barnard links the discussion about the concept of indigeneity with two other 
important anthropological discussions - the Kalahari debate and the concept of Urkultur by 
the Vienna School. His approach is undoubtedly very interesting, but what is really 
outstanding is the way he solves one of Kuper’s main problems with the concept of 
indigeneity, namely the lack of an adequate definition. He suggests that one solution would be 
the constant redefinition of the term and another solution would be to use the following 
approach: “The third solution is the recognition that we do know an “Indigenous people” 
when we see one [...] it is the idea of the definition itself that is a problem. There can be no 
perfect, universally applicable definition.” (Barnard 2006: 9) 
It seems that Kuper just misses the point by staying on a very theoretical, philosophical and 
yet polemic and unrealistic level. I think it is essential to keep in mind that the Indigenous 
peoples' movement exists because marginalized groups with a distinct culture and lifestyle 
raised their voices in the 1970th to claim their rights. Rights that already existed in the human 
rights catalogue, but were constantly denied to them. The term 'Indigenous peoples' was 
necessary to unify all the different peoples all over the world to make them a group and to 
bring the discussion of indigenous rights to an international level. As they are not a 
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homogenous group, it is very difficult to create a definition that applies to all of them. In a 
way, what makes them homogenous is the problems they all have to face. They suffer from 
constant human rights violations, dispossession and destruction of their traditional territories, 
marginalization and being looked at as backward and primitive, as a culture that is out of 
fashion and slowly dying out. Thus, when thinking about the concept of indigeneity, it is 
important to see the strategy that stands behind it, rather than the “messy” (Barnard 2006: 7) 
anthropological insufficient theoretical concept which it might imply. The term 'Indigenous 
peoples' stands for the international battle against marginalization and discrimination of 
peoples who want to live a life that differs from western concepts. Defining things and groups 
in a narrow-minded way and requiring a definition for everything is a western concept as well. 
What anthropology should think really about is whether it is really necessary to put a 
theoretical label on something that is too big to handle, or whether it would be better to rather 
focus on the practical side and the international benefit that the concept of indigeneity implies. 
 
 
2.3. Applied Methods 
 
The early stages of my research consisted of reading the literature that already exists on the 
UN Special Rapporteur mechanism. This was followed by an inspection of the UN 
Documents that the Special Rapporteur on the rights of indigenous peoples published. These 
documents consist of country reports, communication reports and annual reports the Special 
Rapporteur presented at the UN Commission on Human Rights and later at the Human Rights 
Council. 
My research on Ecuador was based on on-site fieldwork. In the time between March 16th and 
April 7th 2012, I stayed in Ecuador’s capital, Quito. I had the chance to undertake expert 
interviews with the anthropologist Fernando Garcia who currently works at the Faculty of 
Social Sciences in Latin America (Facultad Latinoamericana de Ciencias Sociales- FLACSO), 
the legal anthropologist Gina Chavez, the attorney of the CONAIE and the Sarayaku 
community Mario Melo, the UN Human Rights Advisor Guillermo Fernandez-Maldonado 
and the Pachakutik Member of Parliament Geronimo Yantalema. The research methodology 
chosen for this study was expert interviews (see Atteslander 2010: 141-142, Flicke et al. 
1999: 178-188). Concerning my interview questions, I designed a semi-structured guideline 
that questioned the experts' knowledge on the work the Special Rapporteurs Rodolfo 
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Stavenhagen and James Anaya undertook. I also asked them how they assess the influence of 
the Special Rapporteur mechanism on Ecuador’s several political debates, what they think 
about the Special Rapporteur mechanism in general and how they think the mechanism 
influenced the situation of the Indigenous peoples in Ecuador.  
Reaching indigenous activists proved to be especially problematic, because during my stay 
the Indigenous peoples march for “water, life and dignity” took place. The Indigenous peoples 
and political activists marched for 14 days to reach the capital Quito and arrived there on  
March 22nd 2012. In the period of the march, indigenous activists were unreachable and 
afterwards many of them went on holiday, which made interviews with indigenous leaders 
impossible. Apart from interviews, I also had the possibility to participate in different events 
and roundtable discussions concerning the law of consultation and the law on the coordination 
between the ordinary and indigenous justice systems. Moreover, I had the chance to observe 
and participate in the work of the Centre for Right and Society „Centro de Derecho Y 
Sociedad“ (CIDES). We visited an indigenous community in the mountains of Cotopaxi and 
held a workshop on indigenous collective rights. In this context, I gave a presentation on 
Indigenous peoples’ rights and human rights in general. The roundtable discussions and the 
activity with CIDES helped me to better understand the situation of the Indigenous peoples of 
Ecuador and provided various possibilities to informally talk to numerous experts, activists 
and Indigenous peoples involved. 
 
Concerning my research on Botswana and Canada, I hoped to reach experts via email as I 
could not visit the countries in person due to financial constraints. However, this part of the 
project proved to be more difficult than expected. I sent about 20 e-mails to NGOs and 
Indigenous Organizations in Botswana and was not able to get any statements. Nevertheless, I 
was lucky enough to have sent a request to the NGO WIMSA at the very early stages of my 
research in 2010 that was answered with a short statement on the Special Rapporteur 
mechanism. 
 
The same problems occurred with my research on Canada where I only got two replies to my 
numerous requests. The “National Center for First Nations Governance” replied that they had 
a look at the Special Rapporteur’s work and found that it was in line with the policy of the 
organization. However, I was informed that the organization’s funding from the Government 
of Canada was recently cut and that they had to lay off their research staff who planed on 
doing an analysis of that topic. The only person who answered and agreed to participate in  
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several skype interviews was Arthur Manuel, former Chief of the Secwepemc Nation and 
indigenous peoples rights activist. He helped me to understand the situation of the Indigenous 
peoples in Canada and also shared his experiences concerning the Special Rapporteur 
mechanism.  In 2010, I participated in the EU financed Study Tour “Thinking Canada” where 
a group of about 30 students from all over Europe and two professors traveled around Canada 
and met with government officials and some NGOs. As part of the tour, we also visited the 
Assembly of First Nations and listened to presentations on current issues and their policy. The 
tour in general and the meeting with the Assembly of First Nations helped me to gain a better 
understanding of the complex legal and political situation in Canada. 
In Addition I interviewed former UN Special Rapporteur on Torture, Manfred Nowak to get a 
better understanding about the Special Procedures in general. 
 
 
2.4. Current State of Literature 
 
Apart from the UN Documents the Special Rapporteurs published, there is little mention of 
the Special Rapporteur on the rights of Indigenous peoples in academic literature. The 
International Work Group for Indigenous Affairs (IWGIA) published Jennifer Preston’s “The 
UN Special Rapporteur. Indigenous peoples rights. Experiences and challenges” in 2007. The 
book provides a general overview of the mechanism and is rather aimed at Indigenous peoples 
and NGOs who would like to work with the mechanism and also gives advice on how to 
organize an unofficial country visit. The other book that is available on the topic is Victoria 
Tauli-Corpuz’s “Engaging the UN Special Rapporteur on Indigenous People: Opportunities 
and Challenges. The Philippine Mission of the UN Special Rapporteur on the situation of the 
human rights and fundamental freedoms of indigenous peoples”, which was published in 
2005. Besides giving a general overview of the mandate, it mostly focuses on Rodolfo 
Stavenhagen’s mission to the Philippines. In addition, the IWGIA’s yearly publication 
Indigenous World provides a chapter about the Special Rapporteur’s work with focus on the 
work carried out in the year concerned. There has been a growing interest of academics in the 
topic of the UN Special Procedures, but, in general, the theme of Special Procedures has been 
neglected in literature and research for over 30 years (see Hoehne 2007: 01). However, in  
recent years this trend has changed. For example, the “The International Journal on Human 
Rights” provides a special edition on the UN Special Procedures in its Vol. 15, No. 2. 
Furthermore, there are several books and articles about the Special Procedures but not the 
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Special Rapporteur on Indigenous rights.  
 
 
2.5. Relevance of the Research 
 
The relevance of the research goes beyond the interests of the United Nations, since the work 
of the UN Special Rapporteur on the rights of Indigenous peoples and of the UN Special 
Procedures generally affects countries all over the world. As there is no UN mechanism to 
follow up on the recommendations the Special Rapporteur on the rights of Indigenous peoples 
and the Special Procedures make, evaluating the work and following up on the 
recommendations of the Special Procedures is left to the academics. In the case of the UN 
Special Rapporteur on the rights of Indigenous peoples, it would not only help mandate 
holders to get an overview of the recommendations which have already been implemented, 
but it would also serve as a pretext for Indigenous peoples and NGOs to put pressure on the 
various states to work on their human rights record. As long as nobody follows up on the 
work that has been done, governments can easily hold on to the status quo. As already 
mentioned, it is almost not possible to prove that the UN Special Procedures actually are 
responsible for political change in countries all over the world, but it would be extremely 
important to have a look at what states do with the recommendations they receive. However, a 
detailed follow-up of the work the states have done is beyond the scope of my thesis. Such a 
study would not only require a team of researchers with good connections to government 
officials, but also the support of the United Nations. I sincerely hope that in the future such 
studies will be undertaken. 
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II. MAIN PART 
 
 
 
In the main part, an overview over the Special Procedures, the UN Special Rapporteur 
mechanism will be given. Furthermore, the work of the Special Rapporteur is shown on th 
example of the countries Botswana, Canada and Ecuador. 
 
 
3. Special Procedures 
“The Special Procedures are the crown jewel of the system. They, together with the High 
Commissioner and her staff, provide the independent expertise and judgment, which is 
essential to effective human rights protection. They must not be politicized, or subjected to 
governmental control” claims U.N. Secretary General Kofi Annan on 8 December 2006 in a 
speech at the Time Warner Center, New York. After Kofi Annan, the Special Procedures are 
the most valuable and essential core of the human rights monitoring system of the UN.  
Others have praised them as “front-line protection actors of the United Nations” (see 
Ramcharan 2002: 81 and Hoehne 2007: 01), the “conscience of humanity” (see UN 
Document 2003: para. 44.) and the “[t]rue defenders of the Universal Declaration of Human 
Rights” (see Flinterman/Gutter 2000: 14). However, apart from these praises, literature and 
research has neglected the theme of Special Procedures for over 30 years (see Hoehne 2007: 
01).  
 
3.1. The Mandate 
'Special Procedures' is an umbrella term for different UN mechanisms such as Special 
Rapporteurs, Special Representatives, Independent Experts and Working Groups. The term 
itself was an innovation of UN human rights expert Bertrand Ramcharan, who borrowed it 
from the International Labour Organization (ILO) (see Naples-Mitchell 2001: 232). 
 These mechanisms are mandated to monitor and report human rights violations and to 
research and recommend ways to promote and protect human rights (Piccone 2010: 1). Their 
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task is to examine, monitor, advise and publicly report on the human rights situation. One of 
most significant Special Procedures' tasks is to undertake fact-finding missions (Nowak 2012: 
personal Interview). The Country mandates do so in specific countries or territories and the 
thematic mandates on major phenomena of human rights violations (OHCR 2008: 107).  But 
Special Procedures cannot limit their work to denouncing, naming and shaming, like NGOs 
do. Their special task is to work closely with all parties interested in improving human rights, 
especially with states. Sergio Vieira de Mello, after having been appointed High 
Commissioner for human rights, properly expressed what the Special Procedures' task is: “It 
is not enough to blame. It is also necessary to help governments or regimes to emerge from 
their own mistakes or their own contradictions.” (see  Bunher and Levenson 2004: 84-85 in 
Pinheiro 2011: 167). Pinheiro also points out that if Special Procedures are not able to talk to 
and interact with the government of the state concerned, “there is no meaning in having a 
mandate of the HRC”. (Pinheiro 2011: 166). Each mandate is defined in the resolution that 
created it (OHCR 2008:  109), but the mandate holder has to also specify and define the scope 
of their mandate by themselves (Nowak 2012: personal interview). Thematic mandates, such 
as the special rapporteur on the rights of indigenous peoples, or the special Rapporteur on 
torture are renewed every three years (OHCR 2008:  109) and country mandates every year, 
unless the Human Rights Council decides otherwise. In July 2012 there where 12 country 
mandates and  36 thematic mandates7. All mandate-holders are independent experts and do 
not receive salaries from the UN or any financial compensation for their work. The UN only 
covers their travel expenses when they are on mission. The Office of the High Commissioner 
for Human Rights is responsible for all official communications of the Special Procedures. 
They also provide a specialized unit to support the Special Procedures' work with a rotating 
team of professionals. (OHCR 2008: 6)  
 One of the most important key features of the Special Procedures is their ability to respond 
rapidly to allegations of human rights violations all over the globe and that they can be 
activated even when a state has not ratified the relevant instrument or treaty (OHCR 2008: 
108-109). More detailed information on how Special Procedures work in detail is provided in 
the section about the UN Special Rapporteur on Indigenous Peoples Rights. 
 
 
                                                
7  See  http://www.ohchr.org/EN/HRBodies/SP/Pages/Countries.aspx and 
http://www.ohchr.org/EN/HRBodies/SP/Pages/Themes.aspx 
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3.2.  History  
The legal framework for the Special Procedures or rather discussing the situation of human 
rights in special countries at the United Nations goes back to articles 1(2), 55 and 56 of the 
UN Charter. They state that human rights are one of the main purposes of the organization 
(see Hoehne 2007: 2). But it took a long way for the countries to accept this procedure as 
some argued that discussing the situation of human rights in specific countries would interfere 
with the Article 2 (7) of the Charter which states the prohibition of interference (see Hoehne 
2007: 2). 
The mechanism of Special Procedures was created over thirty years ago by the UN member 
states to be able to have some independent eyes and ears that evaluate the situation of human 
rights and the application and implementation of international human rights norms. The first 
step towards creating the mechanism was the request of the General Assembly’s Special 
Committee on Decolonization to the Commission on Human Rights (CHR) to take action in 
response to several petitions from individuals living in Apartheid South Africa. After two 
years of consultation, in 1967 the CHR adopted a procedure to discuss the situation and the 
violations of human rights “in all countries”, with special regard to situations involving 
racism, the apartheid and colonialism (see UN Resolution 1235. UN Document 1967: 1). The 
CHR also set up an ad hoc Working Group on the situation of human rights in Southern 
Africa. The mechanism the Economic and Social Council resolution 1235 talks about became 
known as the 'public procedure' and continues to be the basis for almost all Special 
Procedures mandates until this day (see Hoehne 2007: 3 and Pinheiro 2011: 163 ). 
This development of the late 1960s opened up the path for the country branch of the Special 
Procedures mechanism. The CHR had the possibility to mandate experts to examine the 
human rights situation in any given country.  
The creation of the Ad Hoc Working Group to inquire into the situation of human rights in 
Chile in 1975 is considered to be the first Special Procedure, because for the first time the 
mandate did not involve racism or colonization. The appointment of the working group by the 
Commission on Human Rights was followed by the appointment of the first Special 
Rapporteur in 1979 on the same subject and replaced the working group (see Pinheiro 2011: 
163;  Piccone 2010: 5;  Hoehne 2007: 2). 
Country mandates allow experts to examine the human rights situation in a country or a 
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region, and if the country cooperates with the expert and changes the human rights situation, 
they can obtain significant international credit for their efforts (Flood 1998: 41; Hoehne 2007: 
3). However, alongside its positive effects, the country mandate is criticized for it’s state bias. 
Some countries, especially in the west, are considered to have an informal immunity from 
geographic mandates. As a result, many human rights violations are swept under the rug.  Yet 
even though criticism is appropriate, one should never forget the positive effects that country 
mandates have on their regions. 
Today, a trend that goes away from country mandates towards thematic mandates may be 
witnessed. After Hoehne, thematic mandates were not created intentionally, but were the 
result of a compromise. In the late 1970s, Argentina was heavily criticized for the 
phenomenon of disappearance in its “dirty war”. Since Argentina did not want to be put in the 
same category with its historical rival Chile, it successful lobbied against a country mandate. 
Finally, the dispute led to the establishment of the Working Group of Disappearance in 1980, 
the first thematic mechanism in the history of the UN. Soon the working group was followed 
by the installation of the Special Rapporteur on the Summary or Arbitrary Executions and the 
Special Rapporteur on Torture (see Hoehne 2007: 3-4). The advantages of the thematic 
reports are that all countries are equal under scrutiny and that the thematic experts can study 
their topic from a holistic point of view. In the first fifteen years of the thematic mechanism, 
there were no mandates on social and economic rights. It was only in 1994 that economic and 
social rights were represented in the thematic mechanism with the creation of the mandate on 
foreign debt and later with the mandates on education, poverty and structural adjustment 
policies. The development of the representation of more and more economic and social rights 
in the Special Procedures mechanism earns support as well as critique. There are voices that 
fear that the growing thematic mandates might cause a dilution of the whole system. Van 
Boven argues that the “notion of accountability of governments… tends to lose its focus” (see 
Van Boven 2003: 544). 
 
 
3.3 . Reforms of the Special Procedures 
The system of Special Procedures was reformed in June 2007. An example of one of the 
reforms includes the Human Rights Council's agreement to create a new system of appointing 
independent experts. This has always been a point of critique.  The former Special Rapporteur 
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Paulo Sérgio Pinheiro wrote in an article 2003 that „the selection process for special 
rapporteurs is somewhat inscrutable, perhaps even byzantine“ (Pinheiro 2003: 7). The new 
system moves away from the close control which was formerly exercised by the President of 
the Council and the High Commissioner towards greater transparency and consultation with 
multiple stakeholders. Future candidates may now be nominated by governments, non-
governmental organizations as well as other U.N. bodies or individuals (see UN Document 
2007: paras. 39-53). The OHCHR then prepares a public list of candidates. A Consultative 
Group (composed of representatives from each regional group) reviews the candidates and 
makes recommendations to the President of the Council who continues a process of 
consultation before presenting the list to the Council for final approval (see Piccone, 2010: 6). 
These experts are selected based on their expertise, experience in the field of human rights, 
independence, impartiality, personal integrity and objectivity (See UN Document 2007: 
Section II. A. and Piccone, 2010: 1). Nevertheless, former Special Rapporteur Paulo Sergio 
Pinheiro criticizes that it is still “most unlikely [...] to assign special rapporteurs who do not 
have at least the acquiescence of their own government” (See Pinheiro 2011: 164) and he also 
states that many civil society organizations have criticized the “growing politicization of the 
appointment process, in which the expertise of candidates sometimes appears to be secondary 
to their political acceptability”. (See Pinheiro 2011: 165) 
Since 2007, there is also a code of conduct8 that was adopted by the Human Rights Council in 
2007. Its aim is to make the system of Special Procedures more effective by defining the 
Special Procedures’ standards of ethical behavior and professional conduct. With the creation 
of a Special Procedures Branch (SPB) in 2003, the OHCHR improved the management of 
resources and personnel. During the following six years, the Special Procedures Branch 
evolved into the Special Procedures Division (SPD). In 2010, an internal restructuring of the 
OHCHR followed. This resulted in the creation of the Human Rights Council and Special 
Procedures Division, which is responsible for the support of the Human Rights Council, the 
Universal Periodic Review, and the Special Procedures (Piccone 2010: 6). 
 
 
3.4. Working conditions 
 
The efforts towards a better management practice of resources and especially personnel was 
                                                
8 available on www.ohchr.org/.../SP/CodeofConduct_EN.pdf 
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inevitable. Pinheiro ironically notes that “at every one of the 13 annual meetings of the 
special procedures group [he had] participated in, there was always an unbearable sort of 
psychodrama about fascinating administrative questions” (see Pinheiro 2011: 168). With the 
growing number of mandates, the support of the OHCHR became weaker and weaker for each 
mandate holder, especially since there was no sufficient funding (see Pinheiro 2011: 168 and 
Nowak 2012: personal interview). The number of staff supporting the Special Procedures, 
including the number of staff working directly for the Special Procedures Branch, is still 
unknown (see Piccone 2010: 6). In an interview with former UN Special Rapporteur on 
Torture, Manfred Nowak, he reported that generally there is one OHCHR staff person who 
supports the mandate holder. Sometimes even two mandate holders have to share one person. 
The workload of a Special Procedures expert can be compared to a full time job without any 
payment or compensation and most of the experts still have their regular job on top of that. 
Manfred Nowak had to acquire financial resources from outside to be able to have the staff 
support he needed. This is no isolated case - Nowak’s antecessors also obtained financial 
support from their states to cover the costs for staff. (Nowak 2012: personal Interview) Other 
Special Rapporteurs such as James Anaya, the Special Rapporteur on the Rights of 
Indigenous Peoples, sought support in his university structures. His staff is provided by the 
Support Project for the UN Special Rapporteur on Indigenous Peoples, which is affiliated 
with the Indigenous Peoples Law and Policy Program at the James E. Rogers College of Law 
at the University of Arizona in the United States of America9. In his study about the Special 
Procedures, Piccone and his colleagues concluded: “Some Special Procedures bitterly 
complain of the lack of professional support they receive from Geneva while others express 
satisfaction” (see Piccone 2010: 7).  
Another issue is the tension created between the Special Procedures being independent 
experts and the OHCHR wanting to influence the experts' work. Piccone writes about 
controversies concerning “resource allocation, public communications and the Code of 
Conduct…” (see Piccone 2010: 7). Manfred Nowak reported that the OHCHR tried to soften 
the critical tone in some of his reports and that a OHCHR bureaucrat attempted to influence 
and control the email traffic between his OHCHR staff in Geneva and his team in Vienna.  
 
To sum up, Special Procedures have to face lots of challenges. Joanna Naples-Mitchell, who 
undertook qualitative interviews with former and current mandate holders, found three areas 
of tension that Special Procedures have to face which comply with my main findings. Firstly, 
                                                
9 see http://unsr.jamesanaya.org/support/support-for-the-special-rapporteur 
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the tension between UN affiliation and their independence. Secondly, the tension created 
through the contradiction of the mandate, which means that Special Procedures have to work 
together with states and at the same time have an ethical obligation to criticize their human 
rights records. And finally, the problem that although thematic mandates have a global scope, 
they are unable to accommodate the scope of the mandate (see Naples-Mitchell 2011: 233). 
Even though the system of the United Nations has not found the perfect solution yet, one must 
not forget the unique role that the Special Procedures play in the Human Rights system. Ted 
Piccone perfectly expresses the distinctiveness of Special Procedures: 
 
“ Special Procedures [...] operate in the space between universal norms and local realities, 
allowing them to elaborate and interpret international standards grounded in concrete 
situations, „to define rights in real time“. (Piccone 2010: 7)   
 
This citation shows how different the Special Procedures are compared to other Human 
Rights bodies. They are a complaint body for victims with the advantage that they are able to 
react in a time-sensible manner. As Manfred Nowak puts it: “I can react one or two days after 
an allegation of human rights violation reached me and ask the government of the state 
concerned about it” (Manfred Nowak 2012: personal interview). They offer states the 
possibility to work in close cooperation on the improvement of their human rights record and 
still be a facilitator between the different actors, such as victims of human rights violations, 
states and the United Nations. 
 
 
 
4. The Special Rapporteur on the Rights of Indigenous Peoples 
 
In this chapter an overview over the mandate of the UN Special Rapporteur on the rights of 
Indigenous peoples, the Special rapporteurs, the functions such as communications, country 
visits and thematic reports will be given. 
 
 
4.1 . The Mandate 
 
UN mechanisms for Indigenous people have existed since 1982 with the establishment of the 
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UN Working Group on Indigenous Populations (WGIP). But there has always been the 
problem that a decent complaining body for indigenous peoples didn't exist. The Indigenous 
peoples tried to address their complaints concerning their human rights violations to the 
WGIP. Since its mandate didn't cover investigations of specific human rights violations, these 
complaints didn't cause a proper reaction and the Chairperson of the WGIP didn’t fail to 
remind the Indigenous peoples that WGIP wasn’t a complaint body (Tauli-Corpuz 2005: 4). 
Thus, when it became clear that a mechanism which is more sensitive and friendly to 
Indigenous peoples was missing, some Indigenous organizations and NGOs came up with the 
idea of a Special Rapporteur on Human Rights and Fundamental Freedoms of Indigenous 
Peoples. “Many of us saw a need, given the persistent grave and massive attacks on the 
human rights and fundamental freedoms of our communities, to have a mechanism within the 
UN that could receive complaints and investigate them as they should be investigated. We saw 
an urgent need to have a UN mechanism that could put a stop to these gross and massive 
attacks on the survival of indigenous communities or at least denounce them for grave 
violations that they are” states a member of the International Indian Treaty Council (IITC), 
one of the Indigenous organizations which had a leading position in the fight for a Special 
Rapporteur. (Tauli-Corpuz 2005: 5). After extensive lobbying, the Guatemalan and Mexican 
delegations presented the Resolution 2001/57 at the 57th session of the Commission on 
Human Rights which established the mandate of a Special Rapporteur on the situation of 
human rights and fundamental freedoms of Indigenous peoples. It was adopted in 24 April 
2001.  As the International Service for Human Rights states, this decision was“[…] taken in 
spite of the strong objections raised by the United States, Canada, New Zealand, Australia 
and Russia” (Tauli-Corpuz 2005: 6). The mandate was renewed by the Human Rights 
Council in 2007.  
In 2010, the Human Rights Council renewed the mandate and changed its title from “Special 
Rapporteur on the situation of the human rights and fundamental freedoms of indigenous 
people” to “Special Rapporteur on the Rights of Indigenous Peoples” (UN Document 2010 
A/HRC/RES/15/14) 
 
 
4.2 . The Special Rapporteurs 
 
Since 2001, there have been two Special Rapporteurs with quite different backgrounds: 
Rodolfo Stavenhagen and James S. Anaya. 
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Dr. Rodolfo Stavenhagen, a Mexican professor on Anthropology was Special Rapporteur 
from 2001 until 2008. He was the first Mexican who was appointed as Special Rapporteur. 
The author of many books on agrarian reform, sociology, ethnic conflicts, development, 
human rights and indigenous rights has been strongly committed in the Human Rights and 
Indigenous Rights movement. For instance, he was the founding president of the Mexican 
Academy for Human Rights and member of the Commission on the Monitoring and Follow 
up of the San Andres Peace Accord between the Federal Government and the Zapatista 
National Liberation Army. (see Tauli-Corpuz 2005: 6) 
 
Prof. James Anaya is Special Rapporteur since 2008. He is a graduate of the University of 
New Mexico (B.A. Economics, 1980) and Harvard Law School (J.D., 1983). Anaya currently 
teaches at the University of Arizona and is recognized as one of the world's leading human 
rights advocates and legal scholars for many years. For his advocacy and legal work on behalf 
of indigenous communities he has earned worldwide attention since he was the lead counsel 
for the indigenous parties in the case of Awas Tingni v. Nicaragua.  The case was given 
special importance, because the Inter-American Court of Human Rights upheld indigenous 
land rights as a matter of international law for the first time.10  
 
 
4.3. Functions 
 
At their 57th session in the Resolution 2001/57, the Commission on Human Rights defined the 
tasks and functions of the Special Rapporteur in the following words:  
“ (a) To gather, request, receive and exchange information and communications from all 
relevant sources, including governments, indigenous peoples themselves and their 
communities and organizations, on violations of their human rights and fundamental 
freedoms; 
(b) To formulate recommendations and proposals on appropriate measures and activities 
to prevent and remedy violations of the human rights and fundamental freedoms of 
indigenous people; 
(c) To work in close relation with other Special Rapporteurs, Special Representatives, 
working groups and independent experts of the Commission on Human Rights and of the Sub-
                                                
10 see http://unsr.jamesanaya.org/about.cfm and http://www.iwgia.org/sw27567.asp 
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Commission on the Promotion and Protection of Human Rights taking into account the 
request of the Commission contained in resolution 1993/30; (UN Document 2001. 
E/CN.4/RES/2001/57: 2) 
 
In addition, the Resolution states that the Special Rapporteur should pay special attention to 
discrimination against indigenous women and the violation of human rights and fundamental 
freedoms of indigenous children. He should also work closely together with WGIP and PFII. 
The Installation of the Special Rapporteur has made such a difference for the rights of 
Indigenous people because one of his main tasks is the investigation of specific human rights 
complaints. This means that he has the right to ask for detailed information from the 
complainant(s) and also to request a government to answer his questions about complaints or 
allegations. In addition, the Special Rapporteur’s possibility of undertaking country visits and 
making proposals and recommendations to the state concerned strengthened the rights and 
possibilities of Indigenous peoples (Tauli-Corpuz 2005: 8). 
In 2010, the mandate of the Special Rapporteur was renewed and renamed, as mentioned 
earlier.  His tasks were expanded. The resolution 15/14 states that the new tasks of the Special 
Rapporteur are: 
„(e) To work in close cooperation with the Permanent Forum on Indigenous Issues and to 
participate in its annual session; 
 
(f) To develop a regular cooperative dialogue with all relevant actors, including 
Governments, relevant United Nations bodies, specialized agencies and programmes, as well 
as indigenous peoples, national human rights institutions, non-governmental organizations 
and other regional or subregional international institutions, including on possibilities for 
technical cooperation at the request of Governments; 
 
(g) To promote the United Nations Declaration on the Rights of Indigenous Peoples and 
international instruments relevant to the advancement of the rights of indigenous peoples, 
where appropriate; 
[…] 
(i) To consider relevant recommendations of the world conferences, summits and other 
United Nations meetings, as well as the recommendations, observations and conclusions of 
the treaty bodies on matters regarding his/her mandate; 
(see UN Document 2010. A/HRC/RES/15/14: 2)  
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One of the most important new tasks of the Special Rapporteur is the promotion of the UN 
Declaration on the Rights of Indigenous peoples, which was passed in September 2007. It 
represents a major break through on the international level and sets a new standard for 
Indigenous peoples’ rights all over the world. 
 
 
4.4. Communication 
 
The Special Rapporteur communicates with the government concerning the accusations of 
violations of the human rights of Indigenous peoples all over the world. In this 
communication process, the rapporteur confronts the governments with all facts received 
without making any conclusions about them. He also reminds the governments of their 
obligations regarding the protection of the human rights of Indigenous peoples seeking an 
answer with clarifications concerning the cases. To a large extent, the communication process 
relies on information provided by NGOs, indigenous organizations and individuals (UN 
Documment 2002: 2).  
 
Anyone can send information to the Special Rapporteur. All messages should include a 
detailed description of the circumstances of the violation and cover the when and where, the 
victim(s), the perpetrators, actions taken by national authorities, actions taken by international 
bodies and the source of information (UN Document 2002: 3-4). The communication covers a 
wide range of issues such as cases of killings, torture, threats and other abuse committed 
against indigenous individuals or communities (N Document 2002: 3). There are two different 
means of communication sent by the Special Rapporteur: urgent appeals and allegation letters. 
Sometimes in extremely grave situations, it is even possible that the Special Rapporteur issues 
a public statement as he did in 2009 with the cases of the forced removal of an indigenous 
Naso community in Panama, the mass assassination of members of the Awa in Colombia as 
well as acts of violence committed against protesting indigenous peoples in Bolivia (see 
IWGIA 2010: 584). 
During the last reporting period, from 1 December 2010 to 31 May 2011, Anaya sent 13 
Communications, and got 5 replies by 31 July 2011, which is a reply rate of 38%. Compared 
to the communications sent in the period of 1 June 2006 to 31 May 2001, the rate is below the 
average of 53% replies. (UN Document 2011a : 5). 
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James Anaya developed a new practice concerning some cases reviewed from September 
2009- September 2010. In 2009, he started with the new practice to avoid the 'revolving door' 
approach of only sending a letter and receiving a response from the government concerned. 
He wanted to develop a practice in which he could actively engage with the states, indigenous 
peoples and other actors (see IWGIA 2010: 584-585). Therefore, he drafted a series of 
detailed observations and recommendations regarding actions, states and sometimes other 
actors which should improve the human rights situation of the Indigenous peoples concerned. 
These observations and recommendations are either in his communication report or in special 
reports with his new practice. Anaya hopes to encourage the dialogue and cooperation 
between the states and Indigenous peoples. The rapporteur also decided to undertake a follow 
up investigation on alleged human rights violations in Guatemala, which is a very positive 
development and seems to be quite helpful (see IWGIA 2011: 509-510). 
 
 
a) Urgent Appeals 
 
Urgent appeals are sent in case of imminent danger of violations of the human rights of 
Indigenous individuals or communities. In this type of letters, the Special Rapporteur calls on 
the government to take action against the violations (UN Document 2002: 3).  In his 2011 
report, Anaya writes about seven Urgent Appeals going to, United Stated of America, 
Panama, China, Ethiopia, Kenya and two to Chile (UN Document 2011a). Four of them did 
not receive a reply.  
 
One example is the urgent appeal the Special Rapporteur addressed to China, Ethiopia and 
Kenya on 18 February 2011 concerning the construction of a hydroelectric dam (Gibe III) in 
Ethiopia (UN Document 2011a : 9). 
 
According to the Special Rapporteur’s information, Ethiopia is building the Gilgel Gibe III 
hydroelectric dam, which will block the southwestern part of Omo River on the boarder of 
Ethiopia and Kenya and create a 150 km long reservoir. The lower Omo River Valley, which 
will be severely effected, is the homeland of several Indigenous peoples such as the 
Dasenech, Karo, Hamer, Mursi, Murle, Mugugi and Nyangatom. They have developed a 
complex land and resource use practice. Due to the harsh conditions, these people rely on the 
Omo river for grazing and watering their livestock to ensure their subsistence as well as 
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income. The river has a natural flooding cycle that is important for the cultivation of their 
crops and it is feared that the dam will eliminate this natural flooding and therefore endanger 
the local food security of the indigenous peoples. Furthermore, Gibe III will also affect the 
water and salinity levels of Lake Turkana in Kenya’s arid northwestern region. The lake is the 
primary water source for about 300 000 people from different ethnic groups such as the 
Turkana, Elmolo, Samburu, Gabbra and others. 
 
After the allegations were reported and only two years after the start of the project, the 
government initiated an assessment of the environmental and social impacts of Gibe III. 
However, the accuracy and the impartiality of the Environmental and Social Impact 
Assessment concerning the Gibe III dam is questioned. Furthermore, the consultation process 
is criticized since only a few people were asked after (instead of before) the construction of 
the dam had begun. 
 
The governments of Ethiopia and Kenya didn’t respond, even though Anaya addressed the 
issue several times, for example in a communication from 10 June 2009. China did respond in 
a note from 15 July 2011. Nevertheless, Anaya formulated some observations and 
recommendations addressed to the government of Ethiopia. In his recommendations, he points 
out that the information the governments published seems to be quite contrary to his sources. 
Government documents create a rather positive image of the Gibe III project, i.e. they point 
out that the situation of Lake Turkana might improve with artificial flooding initiatives and 
that communities around Lake Turkana support the dam project. Since the limitations of his 
mandate, he concludes by promising to review all sources of information now and in the 
future. Concerning the lack of consultation, Anaya points out that the consultations seem to be 
insufficient. He refers to article 19 and article 32 of the UNDRIP and suggests that the 
government of Ethiopia carries out more adequate consultations with the affected groups (see  
UN Document 2011a: 18-22). 
 
 
b) Allegation Letters 
 
Allegation letters are sent if violations have already occurred and the impact on the victim can 
no longer be changed, or the situation is of a less urgent character (UN Docuemnt 2002: 3). 
„The alleged violations are time-sensitive in terms of involving loss of life, life-threatening 
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situations or either imminent or ongoing damage of a very grave nature to victims that cannot 
be addressed in a timely manner“(UN Document 2008: 5). In his 2011 report, Anaya refers to 
nine allegation letters whereof four were not responded to. 
 
One of these allegation letters was addressed to Thailand concerning the exhumation of 
Hmong graves at Wat Tham Krabok, which occurred in 2005. Since then, the Special 
Rapporteur sent communications in 2008 and 2009 and finally received an answer in July 
2011. The members of the Hmong tried to reach the government of Thailand and Thai 
foundations about the returning of the exhumed bodies, but did not have any success. They 
requested that the Thai foundation return the three petrified bodies they are holding and 691 
other exhumed bodies. They also requested that they be allowed to rebury the bodies at the 
original temple sites and that the government establish a memorial park and also a monument 
at Wat Tham Krabok. 
In its response, the government stated that Thailand in general did not have any Indigenous 
peoples. Furthermore, it claimed that the Hmong had migrated from Lao People’s Democratic 
Republic to Thailand in 2003. For that reason they could not be considered indigenous people. 
Only for humanitarian reasons, they were allowed to take refuge in Wat Tham Krabok, which 
is a Buddhist Monastery. The Hmong buried their relatives on monastery grounds without any 
permission. When the monastery decided to use  the land, the relatives of those Hmong buried 
at Wat Tham Krabok were informed in advance of the necessity to relocate their graves. Some 
Hmong did so and the monastery had the approval of representatives of the Hmong 
community to proceed with the relocation. 
In his observations, the Special Rapporteur underscores that the Hmong are to be considered 
as Indigenous people since they have a long history of presence in South East Asia and 
Thailand and also share many characteristics similar to Indigenous peoples worldwide. Anaya 
recommends that the government start a dialogue with the affected Hmong  and  should think 
about considering the proposals set out by the Hmong people. (see UN Document 2011a ) 
 
 
4.5. Country Visits 
 
Since 2001, the Special Rapporteurs have undertaken 24 official country visits. 2002 to 
Philippines and Guatemala, 2003 to Chile and South Africa, 2004 to Canada and Columbia, 
2005 to New Zealand and South Africa, 2006 to Kenya and Ecuador and 2007 and 2008 to 
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Bolivia, 2009 to Botswana, Nepal Brazil Chile and Colombia 2010 to Russia and Australia 
and 2011 to Norway, Sweden and Finland, to Congo New Zealand and New Caledonia11. It is 
important to note that the Special Rapporteur has visited many more countries and Indigenous 
groups on unofficial country visits. 
 
The purpose of country visits is “to better understand the situation of indigenous […] to learn 
about policies and practices designed to promote and protect their rights and to dialogue with 
government officials at the national and provincial levels, with representatives of civil society, 
with the United Nations country team and the donor community on ways to strengthen the 
responses to the demands and needs of indigenous peoples” (UN Document 2006b : 5) 
Moreover, the visibility of indigenous peoples is being raised through visits of the Special 
Rapporteur. This in turn helps to start a dialogue that can lead to constructive changes and a 
closer relationship between the state and indigenous peoples.  
 
 
a) Official Country Visits 
 
If the Special Rapporteur would like to visit a country, he has to wait for a formal invitation 
issued by the government of the state concerned. Some states have a standing invitation for all 
Special Rapporteurs and some states will never invite the Special Rapporteur to report about 
the human rights violations of Indigenous people in their country. This constitutes a limitation 
to the Special Rapporteur’s work.  
If the government hesitates, the Indigenous peoples, their organizations and supporting NGOs 
can play an important role in lobbying and persuading the government into giving an 
invitation. A good example would be the Special Rapporteur’s visit to the Philippines. The 
original invitation came from Indigenous organizations. In February 2002, during an 
Indigenous Peoples’ Workshop, the Indigenous asked the government to officially invite the 
Special Rapporteur for a visit to the Philippines (Preston 2007: 32-33). Indigenous 
organizations can also play a crucial role during the preparation process. They prepare 
background information on their human rights situation for the Special Rapporteur. Another 
important task is to prepare a 'Shadow Schedule' which includes visits and meetings with 
more marginalized groups as the government usually decides the rapporteur’s itinerary and 
meetings and might not want to show the problematic cases (Preston 2007: 34). 
                                                
11 see http://unsr.jamesanaya.org/list/country-reports 
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After his visit, the Special Rapporteur publishes a country report. In the case of the 
Philippines, the report was so negative and created such a strong reaction of the Philippine 
government that everybody wanted to read it (Preston 2007: 33). In his speech at the 
International Expert Seminar in October 2006 in Montreal, Rodolfo Stavenhagen referred to 
this problem: “It was exactly the argument I heard from the Philippines: ”Why do you say so 
many negative things about us?” Well, it is in the mandate to look at human rights violations 
and make proposals as to how they could be dealt with” (Preston 2007:13), “Even when I 
know it is dangerous, or delicate, some debates are needed and it is one of the functions of a 
Special Rapporteur to flag issues internationally and nationally” (Preston 2007: 12).  
 
 
b) Unofficial Country Visits 
 
The government does not initiate all visits of the Special Rapporteur. Sometimes Indigenous 
communities invite the Special Rapporteur to visit them in their territories. These visits are 
often connected with a conference or a seminar, which allows the Rapporteur to travel to the 
country concerned. The Special Rapporteur has visited a number of Indigenous communities 
in southern Africa, Japan and the Nordic countries. As the governments have not formally 
invited him, he cannot publish a report about his visits. However, he does mention these 
informal visits in his annual report and may also comment on them in his general 
recommendations (Preston 2007: 30). 
 
Another example is the Special Rapporteur's visit to Norway in 2003 where he attended the 
Forum Conference at the invitation of the University of Tromsø. He has also been invited by 
the Saami Parliament, which he visited afterwards. The purpose of his visit was to learn more 
about the Saami people and their situation in Norway, for example their relationship with the 
state, land rights, rights of natural resources and the issue of the Finnmark Act (Preston 2007: 
31). 
 
 
c) The Country Report and the Recommendations 
 
After his visit, the Special Rapporteur writes a country report for the Human Rights Council, 
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which is attached as an addendum to his annual report. The country report is not allowed to 
exceed 20 pages, so the Rapporteur has to concentrate on general trends, rather than 
mentioning each human rights violation. His report usually covers five main sections: the 
schedule of the visit, historical background and context in which Indigenous peoples live, the 
human rights situation of Indigenous peoples, conclusions and recommendations. These 
recommendations are mainly addressed to the government and administration parts such as 
ministerial departments, the judiciary as well as local authorities. Sometimes, he also includes 
stakeholders of the civil society such as NGOs, the international community (UN country 
teams or ILO), the academic community, the Armed Forces and the Indigenous People 
themselves. Recommendations are not binding in legal terms and the Special Rapporteur 
never expects his recommendations to be implemented immediately (Preston 2007: 37). In his 
speech at the International Expert Seminar in October 2006 in Montreal, Rodolfo 
Stavenhagen said the following about the effect of recommendations: “…recommendations 
may have a positive effect. I see cases where this has happened; people come back saying, 
”Your recommendation was really useful because we were able to move forward on this 
particular issue” (Preston 2007: 12). On the other hand, experience shows that governments 
rarely take the initiative to implement the Special Rapporteur’s recommendations. This 
usually happens as the result of the pressure and efforts of Indigenous peoples and NGOs 
(Preston 2007: 38-39). Either way, there are many examples where the recommendations have 
been realized. In Chile, the anti-terrorist law is not used against Indigenous peoples thanks to 
Indigenous organizations which received a commitment from President Michelle Bachelet in 
January 2006. In the Philippines, the Government’s Commission on Human Rights has 
expanded its activities on the protection of human rights of Indigenous peoples and also 
started trainings for judges concerning the human rights of Indigenous peoples. In Canada, the 
National Native Women’s Organization has received government funding for its anti-violence 
program (Preston 2007: 39). 
 
 
4.6. Thematic Report 
 
Each year, the Special Rapporteur submits a report to the Human Rights Council in order to 
give a general overview of his activities, major findings and recommendations of his thematic 
research and country reports. In his thematic report, the Special Rapporteur writes about 
current topics that trouble the indigenous peoples and their organizations. For this purpose, he 
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requests submissions from indigenous peoples, NGOs and UN agencies and governments. 
Questionnaires are also involved in this process (Preston 2007: 18). 
 
When the report is published and appears on the agenda of the HRC, any state that is cited in 
the report gets the opportunity to speak in front of the Human Rights Council before it is 
opened to the floor (Preston 2007: 18-19). The report also has an impact on other UN bodies 
and other institutions like the Worldbank, the ILO etc. (Preston 2007: 21-22). 
 
The annual report in 2008 was, for example, the first report from Special Rapporteur James S. 
Anaya. In it he made a summary of his activities, wrote about the scope of the mandate of the 
Special Rapporteur and made statements about the Declaration on the Rights of Indigenous 
Peoples. Furthermore, he pointed out the mechanism’s needed to operationalize the rights 
affirmed in the Declaration (UN Document 2008: 3-24). As it was his first report after only 
two months of holding office, he didn't have the chance to realize most of his planned 
activities. He did, however, start a dialogue with several governments, indigenous peoples' 
organizations, NGOs, individual experts, the UN Secretariat and bodies (PFII, Expert 
Mechanism on the Rights of Indigenous Peoples), special agencies such as UNDP, ILO, 
Worldbank, and he also visited Ecuador for two days (UN Document 2008: 4). He planed on 
visiting Brazil from August 14th-25th, starting a dialogue with Nepal concerning the possibility 
of an official mission in Nepal as well as other countries such as the Russian Federation, 
Indonesia and the Republic of Congo. He also intended to consult the Special Rapporteur on 
violence against women about violence against indigenous women in the Asia-Pacific. 
Furthermore, he wanted to participate in a working meeting with the Permanent Forum and 
Expert Mechanism on the Rights of Indigenous Peoples. He also planed a research partnership 
with the International Council on Human Rights Policy concerning indigenous legal systems 
in interaction with state legal orders. Finally, it was his goal to develop a new working 
method to enhance the effectiveness of dealing with numerous communications. 
 
 
 
5. The Special Rapporteur’s work on Botswana 
 
 
In order to better understand the Special Rapporteur’s work in Botswana, it is important to 
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give a short overview of Botswana's history and the situation of its indigenous peoples. It is 
beyond the scope of this paper to give a full country profile and thus only certain historical 
facts and figures, which have a significant connection to the Special Rapporteur's work, will 
be discussed. The following chapters represent my personal selection of essential facts.  
 
 
5.1. Short History of Botswana 
 
In times of colonialism, Botswana was a poor and peripheral British protectorate known as 
Bechuanaland. In 1964, after long resistance to the constitutional progress, the British began 
to support political change. One year later, Bechuanaland became a self-governing country 
and in 1965/1966 it peacefully attained its full independence. Bechuanaland was then named 
the Republic of Botswana with Sir Seretse Khama as its first President (ACHPR / IWGIA 
2005: 13). In its first years of existence, the country had to face massive economical poverty 
with almost no asphalted roads, no industry besides one slaughterhouse, a national accounts 
budget of 6 million pula12 and an annual per capita income of 50 pula13 (Zips-Mairitsch 2009: 
209-210). Botswana's image soon changed shortly after gaining independence along with the 
discovery of huge diamond deposits. This ultimately boosted Botswana's average economic 
growth in the following 30 years to the highest in the world (Zips-Mairitsch 2009: 211).  
 
 
5.2. Botswana Today 
 
Botswana is hailed for having “one of the most transparent, democratic and well-managed 
governments in the developing world and has one of the longest running constitutional 
democracies in Africa” (Olmsted 2004:  801) It is also said that its political structure has 
benefited from “a relatively coherent leadership, with traditional legitimacy, education, 
business acumen and a strong civil service, [that is] governed through recognized 
institutions, rather than personal deals” (see Olmsted 2004: 801).   Today, it is one of the few 
African countries still holding on to the liberal democratic Westminster-system with free 
elections every five years and a multi-party-system. However, it is also criticized from the 
inside. According to Kenneth Obeng “ Botswana has become a mono-party state, that is to 
                                                
12 With today’s exchange rate this is less than one million euro 
13 Today about 7 euro 
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say, a state with one strong party and many weak opposition parties” (Obeng in Zips 
Mairitsch 2009: 211). The opposition is indeed extremely fragmented, unorganized, 
underrepresented and has almost no influence in the political decision making process.  
Nevertheless, Botswana is one of the few countries in Africa with a very low corruption rate 
and ranks the third richest country on the continent. Despite its positive economic 
development, 33% of the population has to live on less than 1 US$ per day (Zips-Mairitsch 
2009:211). Moreover, the HIV infection rate is severely high. Approximately one third of the 
population is infected (Olmsted 2004: 801).  
 
 
5.3. The Situation of Indigenous Peoples in Botswana 
 
With Botswana’s independence, the government adopted a policy of non-racialism, which 
understated ethnicity. Consequently, the official population census makes no reference to 
ethnicity and for this reason it is quite difficult to tell the exact number of indigenous peoples 
(ILO 2009: 2). Approximately between 50 000- 54 000 San and Khoe live in Botswana (see 
IWGIA 2011: 475; IWGIA 2010: 554; Saugestad 2004: 26). 
 
Firstly, it is necessary to clarify the terms 'San' and 'Khoe-San'. The term 'San' refers to the 
descendents of the aboriginal population of Southern Africa who are mainly hunters and 
gatherers and traditionally used to have a nomadic lifestyle14. In Botswana, the official term is 
Basarwa. There existed a time in which the supposedly more neutral term “Remote Area 
Dweller” (RAD) was also used, but it was considered highly inappropriate by those who were 
called so. The San are also often known as Bushmen. (see Saugestad 2004: 23). A term around 
which there is much debate is “Khoesan”. It refers to all Khoe-San languages and to Khoe 
and San people. In many of their languages, “Khoe” means “a person” and is also the largest 
of the three families of languages. As an ethnic label, it has been used for peoples who mainly 
come from a herding tradition. In Botswana, the Khoe herd cattle, but they also support their 
subsistence by hunting and gathering. The Working Group of Indigenous Minorities in 
                                                
14 Historically, the San did not engage exclusively in a nomadic hunter-gatherer lifestyle. At 
various points, the San also performed agropastoralistic activities. Hitchcock notes that in the 
last decades the San have moved significantly away from their hunting and gathering towards 
domestic food production and wage earning. A large percentage of the San depend on 
government transfers and work programs. In 1997, only 5% of the San in Botswana had 
sufficient resource access to be able to make a living. About 80-90% depend primarily on 
government assistance (see Hitchcock &Holm 1993: 310 and Olmsted 2004: 812).  
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Southern Africa (WIMSA) objects to the usage of the term in general. It states that it is not 
always wise to put the Khoe and San into one category and combine them to Khoe-San. 
WIMSA recommends that the term Khoe-San should only be used if a researcher wishes to 
refer to the peoples' common gene type or the communality of their language. In this paper, I 
will focus on the San.     
 
 
a) San’s History of Oppression 
 
To fully understand the situation of the San in Botswana, a short historical outline is 
necessary. The way in which the San are seen today roots in the days of the Tswana control 
over the San (Olmsted 2004: 807). The San had been inhabiting the land for ages when the 
Bantu speaking Tswana tribes began to migrate to what is now called Botswana about 700-
800 years ago. First, the San and Tswana tribes engaged in trading and hunting agreements, 
but with the growing cattle economy at the end of the nineteenth century, the Tswana 
transformed some San lands into cattle posts. Issues of the San's severe exploitation and 
forced labor soon followed. Under Tswana rule, the San were not recognized as having an 
appropriate social structure for a community membership. They were subjugated as serfs, 
excluded from the political community and therefore lacked the requisite tribal recognition 
(see Olmsted 2004: 814-815). The San didn’t have any land rights and since they didn’t 
belong to the Tswana community, they didn’t even have access to their lands. San living 
among the Tswana tribes had duties such as hunting, cattle herding, plowing and had to pay 
tribute from the gains of their hunting.  To sum up, the San were not only the economic and 
social underclass, but were also excluded from the participation in Tswana’s political life. 
 
During the British rule, the serfdom was formally abolished, but the situation of the San 
didn’t really improve. The British established a two-tier land and governance framework, 
which gave the dominant Tswana tribes autonomy and enforced their customary law, while 
the San were denied similar recognition (Olmsted 2004:800). They were forced to live within 
the areas controlled by the Tswana tribes or in protectorate-administered crown land. The 
latter had to comply with Britain’s model of land and wildlife conservation which imposed 
several provisions such as hunting regulations on the San without considering their traditional 
lifestyle (see Olmsted 2004: 816). 
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b) The San Today 
 
After Botswana’s independence, the country focused on assimilating the San into the Tswana-
dominated mainstream rather than giving them their own structures. This resulted in denying 
the San control over policies and projects that affected them (Olmsted 2004: 800). Botswana’s 
government does not recognize the San as indigenous peoples on the basis that all ‘Batswana’ 
are indigenous to Botswana (ILO 2009: 5-6). The San express their dissatisfaction concerning 
the lack of official recognition of their traditional leaders who, in their opinion, should be 
treated on equal terms with Tswana’s traditional leaders.   
Today, many San in Botswana experience poverty, the highest unemployment rates, high 
infant mortality, high incarceration rates, low literacy levels and have hardly any assets in 
general. The San continue to be paid low wages from their employers who are mainly farm 
owners. Many are partially and sometimes even totally dependent on livestock owners for 
their subsistence and income. Poverty is especially high in the regions that traditionally are 
inhabited by a large San population (Olmsted 2004: 802). 
 
 
c) Excurse: Central Kalahari Game Reserve (CKGR) 
 
The Central Kalahari Game Reserve was created shortly before Botswana’s independence in 
1961 with the aim of protecting wildlife populations in the Kalahari. For the San, this was the 
first development of great importance. In the past, virtually no land was set aside for them 
(see Olmsted 2004: 828). The reserve initially was conceived, “as a way to ensure the 
viability of the livelihoods of resident human populations, many of whom were either full-time 
or part-time hunter-gatherers and small-scale agropastoralists” (see Hitchcock et al 2010: 
66).   The anthropologist and former Bushmen Survey Officer at the time of the establishment 
of the CKGR, George Silberbauer, states that it was “not intended to preserve the Bushmen of 
the Reserve as museum curiosities and pristine primitives, but to allow them the right of 
choice of the life they wish to follow” (Silberbauer in Hitchcock et al 2010: 66).  
The CKGR has a span of over 52000 square kilometers and is located in the Ghanzi district. 
The land is flat grassland and scrub savannah, rich in wildlife, but extremely vulnerable to 
drought. It includes areas which were traditionally inhabited by San – the G/we and G//ana 
groups.  In the 1960s, the population of the reserve was estimated to be around 5000 people, 
but it declined over time. In the 1980s and 1990 the government started to undertake major 
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changes that severely affected the San. In 1986, the government announced that in the future 
the Remote Area Dwellers should make their settlements outside the CKGR. It also stated that 
existing settlements should be relocated in areas outside of the CKGR. Moutlakgola Nwako, 
who was Minister of Commerce and Industry at that time, announced the government’s 
decision to have the communities move out on October 12, 1986. The government justified its 
new policy with the argument that it was too expensive to provide social services to the 
inhabitants of the CKGR and that the wildlife conservation would otherwise suffer. 
Furthermore, it would be easier to provide more effective development assistance outside the 
reserve (see Hitchcock et al. 2011: 69).  The government’s decision was heavily criticized on 
grounds of its failure to consult the local groups. Local people argued that the San should be 
allowed to stay where they are and that the CKGR was also created to protect the land and the 
resources of its inhabitants. It goes without saying that the San did not want to abandon their 
traditional land which was not just simply soil for them, but also the home of their ancestors, 
the basis for their cosmovision, traditional knowledge and entire culture (Hitchcock 2007: 6-
7). From that time until 1997 the government used various ways to encourage and pressure 
the inhabitants of the CKGR to move out. For example, the government started to 'freeze' 
development in the reserve by not repairing broken sources of water or stopping the building 
and maintenance of roads leading to San settlements.15 After the first relocations in 1997, 
1739 people moved out of the CKGR and approximately 420 to 450 people remained in the 
reserve. 
In 2002, the government cut all the basic services including water, health services, food 
rations and the transportation to school and initiated another relocation, after which the 
settlements in the CKGR were empty16  (see IWGIA 2002: 412). This state did not last very 
But not for long, until 2004 about 300 people moved back in. Two years later, the government 
forced the San to move out again and only about 30 remained in the reserve. But the San 
didn’t give up. In May 2010, the number of people in the CKGR was estimated to be about 
450. The San living in the CKGR after 2002 had to manage to survive without any water 
sources, the only properly functioning borehole was sealed by the government and never 
opened again. In addition, the government tried to restrict the import of water into the reserve 
to make it almost impossible to live in the reserve. Today, to obtain water, the San have to 
undertake expensive trips outside the reserve. If that is not possible, they have to depend on 
seasonal water that accumulates after rain. Some also use their traditional knowledge to find  
                                                
15 Whereas the maintenance of roads going to Department of Wildlife and National Parks 
camps and mining exploitation camps was still kept up.  
16 17 people remained in the CKGR camping in the bush away from the old settlement. 
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and grow substitutes for water such as melons and  special roots. 
 
 
d) Central Kalahari Game Reserve Case 
 
One of the longest and most complex land rights cases in Southern Africa is connected to the 
Central Kalahari Game Reserve Case. It was brought before the High Court originally on 19 
February 2002. 243 people of the CKGR filed the case stating that the termination of services 
in the CKGR and the removal from their ancestral lands were unlawful. At first, the case was 
dismissed due to a technicality on 19 April 2002, but in an appeal the case was brought before 
the High Court again in 2004. 
The main issues raised in the two and a half-year-long court case (July 2004 - December 
2006) included: 
1. The rights of the inhabitants of the CKGR to inhabit the reserve and use the resources 
in the area. 
2. The right for the former residents of the CKGR to have a say in the decisions that 
affect them. 
3. The rights to livelihood and social services. 
4. The right of people to determine their own development priorities.  
5. The right of the San to their own culture and identity. 
The plaintiffs were former residents of the CKGR who had been removed from the reserve at 
the order of Botswana’s government during the end of the 1990s and 2002 (see Hitchcock et 
al. 2011: 66). 
The government stated that the settlements were incompatible with the wildlife preservation 
and touristy development in the CKGR. The San who lived in the reserve had increasingly 
taken up non-sustainable activities such as keeping livestock and growing crops, which was 
not allowed. Furthermore, the government stated that the San needed to move out of the 
reserve in order to get full access to public services. Their main intention was to bring the 
Baswara’s standard of living up to the same level as the rest of the population (see Saugestad 
2011: 43 and IWGIA 2007: 542-543). 
 
After two years, 134 days in court, 4500 pages of legal documents, 19000 pages of witness 
statements’ transcripts and 750 pages of final arguments from both sides, the  three judges 
came to an agreement (see Saugestad 2011: 43). The court ruled on each of the following 
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points with consent or by two of three votes. 
1. The court ruled unanimously in favor of the appellants that they were lawfully in 
possession of the land they occupied. 
2. The court also stated with consent that the appellants were forcibly deprived of their land 
without their consent. 
3. It also ruled that the government’s refusal to issue Special Game Licenses and to deny the 
residents entry into the CKGR was unlawful and unconstitutional. 
4. Concerning the termination of services in the CKGR, the court decided that it was neither 
unlawful nor unconstitutional. 
5. Furthermore, the court ruled that the government was not obliged to restore basic and 
essential services. 
The first three points were considered as a victory for the San. However, the last two rulings, 
which were in favor of the government, made it quite hard for those who wanted to return to 
the reserve. One day after the verdict, The Attorney General stated in an injunction that only 
the 18917 individuals remaining as applicants and their children would be allowed to return to 
the CKGR without permits. Moreover, following the court’s sentence, it placed restrictions on 
animals, building material and water. With the injunction, the number of  beneficiaries was 
narrowed down and entrance to the CKGR for future generations without permits was 
prohibited (see Saugestad 2011: 47). 
 
 
5.4. The Special Rapporteur on the Rights of Indigenous Peoples and  
Botswana 
 
 
Botswana is a country that doesn’t accept the San as indigenous peoples arguing that all of its 
inhabitants are indigenous to Botswana. This statement clearly shows that the government 
uses the term “indigenous” in its conventional dictionary meaning and doesn’t apply the 
concept of Indigenous peoples, which was developed by the United Nations.18This approach 
made it quite hard for the Special Rapporteur to cooperate with Botswana since for a long 
time the government tried to deny that the UN mechanism had any business in its territory. 
However, Stavenhagen and later Anaya never gave up and persuaded the government to 
                                                
17Some of the 243 plaintiffs who originally filed the case dropped out during the 
reorganization process in 2002 (when the mandate was transferred to the new legal team), 
others died in the meantime.  
18See chapter „The Concept of Indigenous Peoples“ 
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cooperate in the process. In the following chapters, I would like to give an overview of the 
Special Rapporteur’s official work, unofficial work and the impact the mechanism had on the 
country and its indigenous peoples. 
 
 
5.4.1. Official Work 
 
In this part, I would like to present the Special Rapporteur’s official work on Botswana. I 
refer to it as official work, because the results are presented in the rapporteur’s UN 
documents.  They consist of two different kinds of reports: the communications and the 
country report. 
 
 
a) Communications  
 
Especially Rodolfo Stavenhagen had several requests concerning the human rights violations 
of indigenous peoples in Botswana.   
In November 2005, Rodolfo Stavenhagen sent an urgent appeal to Botswana, concerning the 
San’s relocation of the Central Kalahari Game Reserve. The Indigenous inhabitants claimed 
that their rights to land and resources have been violated since they were no longer allowed to 
use their traditional hunting grounds in the CKGR and were relocated from their ancestral 
lands.  
 
Stavenhagen points out that this was not his first letter to Botswana. Earlier in 2005, 
Stavenhagen tried to obtain information about the San’s situation and the ongoing CKGR-
court case.  In addition, he also sent a letter in 2003 stressing that the only possible solution 
for the CKGR conflict was a constructive dialogue between the state and the San. The 
rapporteur asked for more information and offered to help with finding a solution. Moreover, 
he requested an invitation to visit Botswana.  
 
In his observations, Stavenhagen states that the government did not respond to any of his 
letters. He is concerned that a country with such a good reputation concerning human rights 
refused to work with him despite the request by the Commission of Human Rights to 
cooperate with the Special Rapporteur (UN Document 2006a: 7). These first attempts, as can 
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be seen in Stavenhagen’s letters, were ignored by the government, which didn’t even bother 
to give any response to the UN’s important human rights mechanism. 
 
In 2007, Stavenhagen tried to reach the government again with an allegation letter. He asked 
about the implementations of the CKGR-case’s High Court decision of 2006, which allowed 
the San to move back in the CKGR. He received many communications concerning alleged 
arrests and acts of violations against the San of the CKGR. Authorities have denied access to 
the San who were not part of the CKGR-case applicants. Also access was denied to the wives 
and children of the applicants. Furthermore, he reported about the denial of access to water 
and traditional hunting. 
 
Not until 2007 did Botswana answer the Special Rapporteur’s letter after having received 3 
request letters. In its statement, the government wrote among other things that access was 
granted to the 189 applicants of the CKGR- case as well as 30 more residents along with their 
wives and children. The Government also stated that other San could apply for a permit to 
enter and renew it after three month. It disclaimed that entrance has been denied for wives and 
children. The Government asked to reveal the names of those who have been refused to enter 
the CKGR so that it could take corrective measures. Concerning the denegation of access to 
water, the Government stated that the court ruling did not oblige the Government to restore 
water services. In regard to hunting, it stated that 116 permits to hunt were granted but there 
was already evidence that these permits were abused. As far as the arrests and abuses of San 
by wildlife officers are concerned, the government stated that they were not aware of these 
facts and that such actions would have been rather improbable as they are inconsistent with 
the law of Botswana to mistreat or torture anyone (UN Document 2008: 15-19). 
 
Taking a look at Botswana’s response, in which the state generally denies everything and 
doesn’t even promise to investigate the alleged violations, it becomes clear that the 
government doesn’t seem to take the UN-mechanism seriously.  
 
 
b) Country Visit 
  
James Anaya visited Botswana in March 2009. In his report, he writes about the background 
and context of Botswana and the indigenous and tribal peoples. He gives an overview of the 
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legal and policy framework and discusses the need to apply the Declaration on the Rights of 
Indigenous Peoples to Botswana’s legal framework. In another part, he mentions the positive 
developments concerning the domestic legal framework and the Remote Area Development 
Program. In addition, he identifies different areas of concern such as the lack of respect for 
cultural diversity, the lack of participation and consultation and the historical and ongoing 
land loss of marginalized indigenous peoples. An additional part is dedicated to the Central 
Kalahari Game Reserve Case.  
Concluding all his observations he gives 27 recommendations to improve the situation of the 
non-Tswana indigenous groups. He suggests that all laws and government programs should be 
reviewed and reformed with special emphasis on non-discrimination against particular groups, 
strengthening cultural diversity and adhering to the Declaration on the Rights of Indigenous 
Peoples. Anaya notes that development programs should be promoted in consultation with the 
affected communities so that development is in accordance with their traditional lifestyle such 
as hunting and gathering activities. Such programs should also especially take the needs of 
indigenous women and children into account and work against discrimination against women.  
Concerning the social services, traditional medical practices should be incorporated. Efforts to 
promote education in the mother-tongue should be emphasized and strengthened and the 
curriculum should be modified in consultation with indigenous communities. Concerning the 
education, the government should provide two-teacher schools in remote areas, so the 
students don’t have to leave their homes or risk losing their culture.  
In terms of land distribution, Anaya advises the reformation of the Tribal Territories Act of 
1968. The government should identify the indigenous groups that suffer from a lack of secure 
land tenure and find a solution in cooperation with them. Legislation and policy related to 
natural resources and management should be reviewed and reformed. 
Concerning participation and consultation, Anaya recommends that measures should be taken 
to enhance the representation of underrepresented groups. Furthermore, the government 
should work together with indigenous communities on developing and implementing a 
procedure to facilitate consultations with local communities and should incorporate it into 
law. 
In terms of historical grievance, the government should work together with indigenous 
peoples on a mechanism to provide redress for land dispossession and should work on 
reparations or land distribution. It should also combine its conservation and wildlife 
management with indigenous peoples traditional land use and reorient its policy.  
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Concerning the CKGR, the government should fully and faithfully implement the Sesana19 
judgment and take remedial action concerning the removal of indigenous peoples from their 
traditional lands. In addition, the government should reactivate the boreholes or otherwise 
secure access to water. (see UN Document 2010. A/HRC/15/14) 
 
 
5.4.2. Unofficial Work in Botswana 
 
At first glance, there do not seem to be many documents on Botswana. Nevertheless, those 
that do exist represent a lot of unofficial work Rodolfo Stavenhagen has done to convince the 
government of Botswana to cooperate. According to his statement in the communication 
report from 2005, he started to communicate with the government of Botswana in 2003 
requesting them for information and a country visit. After different statements from NGOs 
such as Cultural Survival, Stavenhagen visited Botswana unofficially in 2002 and went to 
Gana and Gwi Bushmen from the CKGR who had just been relocated against their will20.  
In 2007, Stavenhagen tried to enter again but didn’t get permission to enter Botswana (see 
Zips-Mairitsch 2009 and http://www.ipsnews.net/2007/05/rights-botswana-we-will-die-like-
the-grass-san/ ). The success of James Anaya to finally visit the country is largely owed to 
Stavenhagen’s persistency and his numerous mobilization actions.  
 
The lack of existing official documents is closely related to the fact that the Special 
Rapporteur is not allowed to publish a report about unofficial country visits. He can, however, 
bring up his visit in his annual report, which Stavenhagen did (see UN Document: 2003a). 
However, as the annual report is limited to a certain amount of pages, it is only possible to 
mention it as a side note in one to two paragraphs. Stavenhagen took his only tool of blaming 
and shaming in order to get the government of Botswana to cooperate. For example, in his 
communication report from 2005, he pointed out that the government of Botswana refused to 
answer his letters despite the country's high human rights standard. His reports were discussed 
in the Commission on Human Rights and became an effective tool to embarrass Botswana in 
front of the International Community. However, one has to keep in mind that the UN system 
works quite slowly and governments try to ignore such actions for a long time. With the 
tipping point of using dubious visa restrictions to deny access to critical NGOs such as 
                                                
19 Roy Sesana was the first plaintiff in the CKGR-case. 
20 See http://www.survivalinternational.org/news/71 
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Cultural Survival, the media and the UN's Special Rapporteur21), Botswana could no longer 
resist international pressure. 
 
 
5.5. Impact on Indigenous Peoples in Botswana 
 
One could easily think that the impact of the Special Rapporteur's mechanism on the situation 
of indigenous peoples is rather inefficient or insignificant. This, however, would be a false 
conclusion. If one looks at the Botswana-case and all its history and the work that stands 
behind it, one may conclude that it is quite a breakthrough for the Special Rapporteur to be 
able to undertake an official country visit to Botswana. The government has ignored the 
efforts of Rodolfo Stavenhagen for years, has tried to keep him out of the country with visa 
restrictions, yet, in the end, cooperation seemed to be unavoidable. This shows that a 
government cannot ignore a UN mechanism forever and it has to eventually accept that 
somebody is watching them when dealing with indigenous peoples. 
 
In an email exchange, the deputy coordinator of the Working Group of Indigenous Minorities 
in Southern Africa (WIMSA), Mathambo Ngakaeaja, states “The mechanism is very welcome 
and useful as far as the San are concerned” (Mathambo Ngakaeaja 2010: personal 
correspondence). Concerning the limitations of the Special Rapporteur's mechanism, he 
criticizes: “Some inefficiency may be due to the bilateral nature of the UN system itself. 
Although the rapporteur may be independent in recording their observation, anything she or 
he writes does not become an official UN document if the national government does not 
provide consent to the content of the report. This in my view is a limitation on the UN system 
itself.” (Mathambo Ngakaeaja 2010: personal correspondence) Unfortunately, I was not able 
to get more statements on how persons concerned see the mechanism in general. 
Nevertheless, Ngakaeaja’s opinion seems to have a certain representation. Concerning the 
Special Procedures and the UN, I strongly believe that it is a pity that just certain information 
is included in an official UN document. Then again, one has to accept that this is the way the 
UN and also the Special Procedures work. If all information was to be included in an official 
document, the Special Procedures would have a hard time performing one of their main tasks, 
i.e. working in close cooperation with the government and acting as a facilitator. 
 
                                                
21 see http://www.survivalinternational.org/news/2432 
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Whether the country visit was successful and Botswana will implement the Special 
Rapporteur’s recommendations is questionable. In the time between the country visit and this 
day, Botswana has not realized any of the rapporteur’s recommendations. It seems that the 
government still hasn’t changed its attitude towards the San. In December 2010, President 
Serets Ian Khama stated: “The Bushmen are living a life of backwardness, a primitive life of 
deprivation alongside wild animals, a primeval life of a bygone era of hardship and indignity” 
(IWGIA 2011:481). Prior to the president’s statement, another government member, the 
Minister of Environment, Wildlife and Tourism, Kitso Mokaila, said in an interview with the 
BBC: “I don’t believe you would want to see your own kind living in the dark ages in the 
middle of nowhere as a choice when you know that the world has moved forward and has 
become so technological” (IWGIA 2011: 481). These statements represent the ongoing 
paternalistic approach the government of Botswana has towards the San. They don’t seem to 
want to accept, even though they signed the UN Declaration on Indigenous Peoples Rights, 
that Indigenous peoples have a right to self-determination. Another right of the Indigenous 
peoples still is ignored by the Government: the right to consultation. In 2010, the Government 
planed to build a railway through the CKGR to be able to export goods. This would have 
significant effects on the ecology of the reserve, wildlife movements and the Indigenous 
peoples living in the reserve. The Government didn’t make any efforts to consult local 
peoples about the proposed railway. Another example of non-consultation is the establishment 
of a tourism lodge (Kalahari Plain Camp) in the CKGR. The San were not consulted about the 
lodge and didn’t receive any benefits from its presence. These actions still present Botswana 
in a rather negative light. Then again, it would be naive to think that one visit by a Special 
Procedure's representative would have a direct impact on a long lasting government approach 
towards indigenous peoples. 
 
What James Anaya’s visit definitely did was raise the awareness of the international 
community on the problems indigenous peoples in Botswana have to face.  In his annual 
report of 2009 Anaya wrote that he „also confirmed his willingness to cooperate with the 
Working Group on Indigenous Populations/Communities of the African Commission on 
Human and Peoples’ Rights, and looks forward to exploring concrete ways in which he may 
enhance collaboration with the Commission in the future.“ (UN Document 2009: 7) This 
shows that Anaya is putting special emphasis on Africa, which would be a positive step 
towards promoting the often-marginalized Indigenous peoples’ rights. In other African 
countries, all the work has paid off. More and more African states seem to accept that they do 
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have Indigenous populations understanding them to be marginalized, non-dominant and 
culturally distinct groups. A giant step forward is, for example, the ratification of the ILO 
Convention No. 169 by Central Africa in April 2010. It is the first African state to recognize 
the Indigenous and tribal peoples' right to exercise control over their own institutions, ways of 
life and economic development and to maintain and develop their identities, languages and 
religions within the framework of the States in which they live. I sincerely hope that crossing 
boundaries and getting rid of skepticism towards Indigenous peoples' rights in many African 
countries will set an example that others may follow.  
 
 
 
6. The Special Rapporteur’s work on Canada 
 
Rodolfo Stavenhagen undertook two visits to Canada, in 2003 and 2004. James Anaya rather 
worked on Canada by communications. In order to understand their work, it is important to 
look at Canada in general. It is beyond the scope of this paper to give a full country profile 
and thus only certain historical facts and figures, which have a significant connection to the 
Special Rapporteur's work, will be discussed.  
 
 
6.1. Canada 
 
The land that is now Canada has been traditionally inhabited by various Aboriginal peoples. 
This changed with France and Great Britain's colonization in the late 15th century. In 1867, 
Canada became a self-governing dominion that still retained ties to the British crown (see 
Moll 2004: 9). Today, Canada is a federal state that consists of ten provinces and three 
territories. It is governed as a parliamentary democracy and a constitutional monarchy with 
Queen Elisabeth II as its head of state. A major characteristic feature of Canada is its policy 
towards multiculturalism. Canada was the first country to adopt the concept of 
multiculturalism as a political concept and still continues to do its best to promote and fully 
integrate this concept in its policy-making process (see 
http://www.cic.gc.ca/english/multiculturalism/citizenship.asp). In regard to its Indigenous 
peoples, Canada pursues a policy that aims at integrating them in their multicultural society 
rather than accepting their concept of being 'Nations within a Nation'. This policy frequently 
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creates conflicts between the Indigenous peoples and the state. To understand Canada and the 
situation of its Indigenous peoples on a domestic and international level, it is important to 
elaborate on Aboriginal rights and their normative framework as well as Canada’s position 
towards the UN Declaration on the Rights of Indigenous Peoples. 
 
 
a) Canada and the UN Declaration on Indigenous Peoples Rights 
 
In 2007, Canada was one of the four countries that voted against the UN Declaration on the 
Rights of Indigenous Peoples (UNDIPR). In fact, Miriam Anne Frank argues that in 2006 
Canada had an active role in lobbing against the UNDIRP: “At this point we also were 
hearing from some leaks within the Canadian government that Canada had in fact begun to 
actively lobby the African states to vote against the Declaration” (Frank 2008: 56). 
On November 12th 2010, Canada reversed its opposition to the UN Declaration and 
announced its support by posting it on its website. However, the government states that it had 
endorsed the UN Declaration “in a manner fully consistent with Canada’s Constitution and 
laws” (see IWGIA 2011: 58). The government’s statement is seen as an act of perpetuating 
the status quo and is viewed as an attempt to minimize the effects of the Declaration. 
Furthermore, Canada claims that: “the Declaration does not change Canadian laws. It 
represents an expression of political not legal commitment” (IWGIA 2011: 59). In IWGIA’s 
Indigenous World 2012 it is implied that the Government of Canada continues to put forward 
positions that undermine the meaning and effect of the UNDRIP in both legal and policy 
initiatives (see IWGIA 2012: 50). 
 
 
b) Aboriginal Rights and their Normative Framework 
 
In Canada, the Indigenous peoples are generally referred to as 'Aboriginal peoples'. The 
Canadian Constitution Act of 1982 distinguishes between three groups of Aboriginal peoples: 
Indians (First Nations), the Inuit and Métis22 (IWGIA 2011:58) 
Aboriginal peoples of Canada hold Aboriginal rights not because they are granted by the 
Crown, legislation or treaties, but “by reason of the fact that Aboriginal peoples were once 
                                                
22 Métis refers to Aboriginal peoples who descend from mixed relationships between 
members of First Nations and European settlers (see Moll 2006: 43). 
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independent, self-governing entities in possession of most of the land now making up 
Canada” (see Slattery in Hogg 2009: 3). The situation of Aboriginal rights in Canada is 
extremely complex and it would exceed the scope of this thesis to elaborate on this topic in 
detail. However, it is important to explain certain facts concerning Aboriginal rights and their 
normative framework in order to understand what problems Indigenous peoples in Canada 
have to face. 
 
The situation of Canada’s Aboriginal peoples derives from the early colonial relationship 
between the native population and European settlers. Parts of their rights today arose from 
several founding legal documents such as the Royal Proclamation of 1763 and the Indian Act 
of 1876. With the Indian Act, the State acquired the power to control all aspects of the lives of 
Indigenous peoples who live on reserves. (see UN Document 2004a) In the following 
decades, Aboriginal peoples lost most of their traditional lands and were exposed to a strong 
assimilation policy. The Indian Act was amended several times, but was never abolished. 
Even today, it remains the statutory regime for status Indians23 on reserve, unless these First 
Nations are self-governing (see UN Document 2004a: 6 and Anaya 2004: 33). Another type 
of historical legal documents that still influences the legal situation of Canadian Aboriginal 
peoples are the eleven numbered treaties and other historical agreements. Historically, the 
Crown and later the Government of Canada negotiated treaties with Aboriginal peoples which 
grant them several rights such as hunting and fishing rights and an entitlement to a reserve if 
they agree to give up their rights over their traditional territory.  The policy of treaty-making 
was abandoned in the 1920s and resumed by the Government of Canada after the Calder24 
                                                
23 In general,  'Indians' can be divided into three groups: 'status Indians', 'non-status Indians' 
and 'treaty Indians'.  
In Section 2 (1) of the Indian Act, it is defined who qualifies as a status Indian: “In this act, 
“Indian” means a person who […] is registered as an Indian or is entitled to be registered as 
an Indian (see Moll 2006: 40). The index of registered Indians is administered by the 
Department of Indian and Northern Affairs Canada (INAC). The Assembly of First Nations 
acts as lobby of the status Indians.  
The term 'non-status Indians' refers to people who identify themselves as Indians, but do not 
qualify for registration as status-Indians. 
The term 'treaty-Indian' refers to the First Nations who qualify as “Indian”, but can also 
prove that they are descents from a First Nation which signed a treaty with the Crown in the 
period before 1923 (see Moll 2006: 15 and 41-43). 
24 The 1973 Calder case (Calder v. British Columbia (Attorney general)) was important, 
because six out of seven judges concluded that the Nishga people of British Columbia 
possessed rights to their land. Their land rights had survived the European settlement. The 
actual outcome of the case was inconclusive, but the general recognition of their rights was 
significant (see Hogg 2009: 3). 
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case in the 1970s (see Hogg 2009: 3). The Calder case may be considered to be an important 
first step, but after another case, Guerin v. Canada, it became clear that the common law of 
Canada recognized Aboriginal rights, but those rights had little constitutional protection (see 
Hogg 2009: 4). The latter was provided in 1982 by the Constitutional Act. Article 35 affirmed 
the existing Aboriginal and treaty rights and stated that the term 'Aboriginal peoples of 
Canada' “includes the Indian, Inuit and Métis peoples of Canada” (see Hogg 2009: 5). 
 
Hogg argues that no area of Canadian law has been transformed in such a short period of time 
as much as the law concerning Aboriginal rights. They were undefined and barely recognized 
in 1973 and were thus vulnerable to legislative and constitutional extinguishment. Over the 
last 30 years, they became powerful, constitutionally protected rights (Hogg 2009: 15). The 
development was also influenced by a series of important cases such as R. v. Sparrow (1990), 
R. v. Van der Peet (1996), R. v. Powley (2003), Delgamuukw v. British Columbia (1997) and 
Haida Nation v. British Columbia (2004).  However, Hogg states that the only enduring 
settlement of Aboriginal claims is the treaty. The old treaties are brief and very vague and do 
not really contribute to an improvement of Aboriginal rights. However, the modern treaty-
making process led to modern land claim agreements and self-government agreements (Hogg 
2009: 16). 
 
 
6.2. The Situation of Indigenous Peoples in Canada 
 
The 2006 census states that about 1 172 790 Aboriginal peoples live in Canada, which makes 
up 3.6 per cent of the Canadian population. The First Nations are a group of about 698,025 
people of more than 52 nations and who speak more than 60 languages. Around 55% live on 
reserve and 45% reside in rural, urban and remote areas. In 2006, the number of Métis was 
estimated to be about 389 785. Many Métis live in urban centers, mostly in western Canada. 
78% of the Inuit live in four land claim regions in the Arctic (IWGIA 2012: 50). The 
Indigenous peoples in Canada are, due to Canada’s large territory and its different climate 
zones, a very heterogeneous group. To describe all their unique issues would exceed the scope 
of this paper. Nevertheless, they share several common problems, on which I would like to 
elaborate. 
 
In general, the Aboriginal peoples of Canada don’t see themselves as a part of Canadian 
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multiculturalism. At a meeting with the Assembly of First Nations, they stated that 
multiculturalism is a concept of the Canadian government that does not comply with the 
concept of Indigenous peoples in Canada. They don’t want to be a part of Canada and would 
rather prefer a Nation-to-Nation approach (Presentation at First Nations 2010). 
 
One of the problems all Aboriginal peoples in Canada have to face is poverty. A study about 
the Aboriginal income gap points out that Aboriginal people are among the poorest in Canada 
(see Wilson and Macdonald 2010: 6). Arthur Manuel comments on the topic of poverty of 
Indigenous peoples in the following words: “Our impoverishment is generation after 
generation.  It is painful and results in suicides, addictions, mental illness, family breakdown, 
imprisonment and just tough times without hope especially with the very conservative Harper 
government we have now.  Marginalization really hurts” (Arthur Manuel 2012: personal 
correspondence). He further explains the systematic poverty of Aboriginal peoples in Canada: 
“The root cause of our systematic impoverishment of Indigenous Peoples is due to the fact 
that all law making power over our Aboriginal Title and Rights Territory is made either in 
Ottawa by the federal government or […] by the provincial government.  It would be like if 
after World War 2 all the law making power regarding Austria or Germany remained in the 
hands of Moscow […] or Washington DC” (Arthur Manuel 2012: personal correspondence).  
Another issue Aboriginal peoples have to cope with is their struggle to get their territory 
rights recognized and their fight against development projects, such as mining and extraction 
of natural resources, which threaten their traditional lifestyle and the environment in their 
traditional territories. In connection with development projects, Aboriginal peoples often 
complain about the lack of government consultation (see IWGIA 2002: 58-60). 
 
 
6.3. The Special Rapporteur’s Work on Canada 
 
Special Rapporteurs Rodolfo Stavenhagen and James Anaya worked on Canada through 
communications and country visits. Whereas James Anaya worked on alleged human rights 
violations through communications and by giving recommendations on the cases concerned, 
Stavenhagen undertook two country visits, both an official and unofficial one. The following 
chapters give an overview of their work. 
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6.3.1. Communications 
 
Stavenhagen and Anaya sent communications to the Canadian government. In his 
communications, Anaya not only tries to inquire about the alleged human rights violations of 
the First Nations concerned, but he also follows up on the government's comments and helps 
to solve the conflict by giving a number of recommendations. 
 
 
a) Secwepemc People and the Expansion of Sun Peaks Ski Resort 
 
Rodolfo Stavenhagen notes in his 2002 communications report that in south-central British 
Columbia, Canada, the Secwepemc people attempt to protect their traditional land from the 
planned expansion of a ski resort. They base their case on a Supreme Court decision. In a 
1997 decision, the court recognized the collective proprietary interests of Indigenous peoples 
as Aboriginal Title (see UN Document 2002 a: 3). 
 
 
b) Lubicon Lake Nation and the TransCanada Oil Pipeline 
 
On 26 January 2009, James Anaya sent a letter to the Government of Canada to ask about the 
construction of the TransCanada oil pipeline that was being conducted in Lubicon Lake 
Nation’s traditional lands. 
The Lubicon Lake Indian Nation (or Lubicon Cree) is an indigenous group of approximately 
500 people living in northern-central Alberta, Canada. The Lubicon Lake nation was 
overlooked when Treaty 825 was negotiated. According to the information the Special 
Rapporteur received, there are unsettled land rights issues over the traditional territory of the 
Lubicon Cree. Over the last several decades, the government of the province of Alberta has 
approved 2000 gas and oil well sites, 32 000 kilometers of seismic lines and more that 2 000 
kilometers of roads through formerly forested areas within the Indigenous peoples' territory. 
Most recently, the government approved a $1 billion project for the construction of a pipeline 
and construction site within the Lubicon Territory carried out by the TransCanada Company. 
                                                
25 Treaty 8 was a land rights agreement signed in 1899 by the First Nations and the Queen. It 
covers about 840 000 square kilometers in northern Alberta, northeastern British Columbia, 
northwestern Saskatchewan and a southernmost portion of the Northwest Territories (see 
http://www.collectionscanada.gc.ca/treaty8/index-e.html). 
 57 
TransCanada applied for a permit to build the pipeline at the provincial regulatory agency 
called Alberta Utilities Commission (AUC). In 2008, the AUC held a preheating conference 
on the topic. The indigenous Nation submitted its objections. Their three arguments against 
the project were that firstly, the indigenous nation never ceded the lands concerned. Secondly, 
the government and TransCanada failed to obtain consent for the construction of the pipeline. 
And finally, the indigenous nation stated that the government of Alberta does not have 
jurisdiction over the application as jurisdiction over Indian matters is assigned to the federal 
government. Therefore, the Lubicon Lake stated that the AUC does not have the competences 
to decide in the case (see UN Document 2009a: 9). 
Nevertheless, the AUC approved the North Central pipeline project on October 2008. 
TransCanada’s project included a 300-kilometer, 42-inch diameter pipeline running from 
Manning to Wabasca. This area intersects traditional Lubicon Territory. During the week of  
November 3rd 2008, despite the indigenous community's objections concerning the location, 
TransCanada began clearing land for a 600-person contractor camp within the traditional 
territory of the Lubicon Cree. The camp would house more workers than the entire Lubicon 
population. Although the community requested that the camp be moved out of their traditional 
territory, representatives of the TransCanada answered that such an action was impossible due 
to the interference with the pipeline construction schedule. Anaya underscores that at the time 
of the communication report, the construction of the camp had already been completed (see 
UN Document 2009a: 09- 10). The indigenous community petitioned that all companies 
(including TransCanada), which wish to carry out activities in the Lubicon Territory, should 
address the community before applying to the Alberta provincial government. In the case of 
TransCanada, the Lubicon are prepared to consider an agreement not to oppose the 
application providing that the company recognizes that jurisdiction over Lubicon Territory is 
in dispute. Furthermore, the Lubicon Cree asked to receive a response concerning health and 
safety implications as well as the social, cultural, environmental and wildlife implications of 
the project. In addition, the Lubicon Cree requested an agreement with the company which 
promised to provide economic opportunities for the members of the community. However, the 
Lubicon stated that they are only willing to enter negotiations if pipeline construction 
activities cease and if the contractor camp is moved (UN Document 2009a: 10-14). 
 
 
The Response of the Government 
On June 3rd 2009, the government responded to allegations conveyed in the Special 
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Rapporteur’s letter. It contained observations of both the Government of Canada and the 
Government of Alberta. Both governments stated that the territory is governed by the 
provisions of Treaty 8 and contradicted the position taken by the Lubicon Cree. The Lubicon 
Lake Nation in fact ceded its Aboriginal title and the related rights in exchange for the rights 
guaranteed in Treaty 8. To be more precise, members of the community enjoy hunting, fishing 
and trapping rights which are guaranteed by the Treaty 8 and the Canadian Constitution. 
Under Treaty 8, the Lubicon Cree is entitled to reserve lands whose extent is based on 
population size. In regard to the location of the pipeline construction, it neither crosses the 
reserve land nor is it near the Lubicon settlements. In addition, the pipeline will, for a large 
portion of its length, run parallel to an already existing pipeline, which mitigates the effects of 
construction. The government stated that the Lubicon Lake Nation had an obligation to ensure 
that it raised all of its specific concerns in respect to the pipeline domestically and that the 
appropriate domestic body had an adequate opportunity to address its concerns before it 
engages the Special Rapporteur mechanism. In his letter, the Special Rapporteur mentions the 
UN Declaration on Indigenous Rights. In regard to this topic, the Canadian Government 
stated that the Declaration is not legally binding, its provisions do not reflect customary 
international law and that the instrument has no legal effect. Furthermore, it declared that 
Canada voted against the Declaration, because the text lacks clear practical guidance for 
states. In particular, the Government of Canada finds Articles 19, 26 and 28 to be problematic. 
Nevertheless, it promised to continue to take effective action to promote the rights of 
Indigenous peoples. 
The Governments of Alberta and Canada also argued that the Lubicon Lake Nation was 
consulted prior to the approval of the project. The Government of Alberta has a policy that it 
delegates the procedural aspects of consultation to companies. These companies then consult 
the First Nations in cases when resource development activity on provincial Crown land has 
the potential to impact First Nations' rights. As a result of the consultation process with the 
Lubicon Lake Nation, it became clear that the primary concerns of the First Nation are much 
broader than the potential impacts of the pipeline project stated by the Government. The 
concerns of the Lubicon Cree are related to the differing and longstanding positions of the 
Governments of Canada and Alberta concerning its Aboriginal title. As a consequence, 
Alberta found the consultation to be adequate. The provincial government sent the Lubicon 
Lake Nation a notice of the consultation assessment decision and the land approvals on July 
31st 2008. In addition to the consultation process, the AUC invited every concerned party to 
submit its concerns, which the Lubicon Lake Nation did. On April 24th 2008, the AUC issued 
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its decision that the Lubicon Lake Nation had not demonstrated  that it had a right to standing 
in the proceedings and thus approved the project. The Lubicon Cree did not submit further 
concerns nor did it appeal the decision. 
Moreover, the governments stated that they continue to make serious efforts to carry on 
negotiations with the Lubicon Lake Nation in respect to its claims. The country continues to 
recognize the duty to consult Aboriginal communities. Alberta continues to prohibit new 
resource development projects within the reserve land of the Lubicon Lake Nation. In 
addition, Canada persists in taking measures in order to improve the housing and living 
conditions of the Lubicon Cree. 
Concerning the negotiations with the Lubicon Lake Nation, the government expressed its 
frustration and outlined the history of the negotiations since 1930. It reported that over the last 
few decades the negotiations led to various proposed settlement agreements, the last in 2006, 
which the Lubicon Cree promptly denied. The government stated that the Lubicon Lake 
Nation seems to be unwilling to reach an agreement. They recently refused to return to the 
negotiating table unless the Government of Canada acknowledges a constitutionally protected 
right to self-government.  
The Special Rapporteur assures he will continue to monitor and investigate the claims of the 
Lubicon Lake Nation and the controversy surrounding the pipeline construction. Anaya 
continues to seek information on the disputed issue of the applicability of Treaty 8 and the 
ongoing consultation and negotiation processes. 
 
In his 2010 communication report, Anaya follows up the case of the Lubicon Lake Nation and 
the TransCanada pipeline project. He adds a series of his observations and recommendations 
concerning the case. First, Anaya observes that the position of the government and the 
position of the Lubicon Lake Nation are very contradictory. He notes that it is apparent that 
the federal and provincial governments “continue to advance or facilitate development 
projects such as the TransCanada pipeline […]” (see UN Document 2010a: 6). The basis of 
their assumption is that the Lubicon Nation has no rights to land other than the reserve land, 
which is only a small part of the land the Lubicon c1aimed as their traditional territory. The 
reserve land is outside the area directly affected by the pipeline. The whole consultation 
process related to the project is premised on the government's assumption and is strongly 
opposed by the Lubicon Lake Nation, which continues to assert Aboriginal title and their 
rights over the area. According to Anaya, it is clear that the conflict, which refers to the 
Lubicon Cree’s concerns over development projects such as the TransCanada pipeline project 
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and other resource exploitation operations, will persist until a resolution of the Lubicon land 
claim is found. He also argues that “the Lubicon Land dispute is a matter of international 
legal responsibility determined by the Human Rights Committee in 1990”. The Committee 
found that, in 1990, “historical inequities and more recent developments related to issues of 
lands and resources threaten the way of life and culture of the Lubicon people” (see 
CCPR/C/30/D/167/1984, para 33 in UN Document 2010a: 61). Thereby, their right to cultural 
enjoyment protected by artic1e 27 of the Covenant is infringed. 
The government informed Anaya that it proposed to solve the land claim conflict with the 
Lubicon Lake Nation by appointing an independent 'Special Representative'. He should be 
appointed with the Indigenous Nation’s agreement and should talk to each party separately in 
search of a possible compromise and means of resuming negotiations. Anaya assesses this 
proposal as a positive step and thinks it should be considered by all parties concerned. As a 
complicating factor to currently engage consultations or negotiations with the indigenous 
community, Anaya identifies the reported internal division among the Lubicon. Reportedly, 
since 2009, the community is split into two groups which both claim to form the Lubicon 
Lake Band Council, which is the governing authority of the Lubicon Lake Nation. Anaya 
received information that the government tried to intervene by taking over and assigning 
essential social services to a private sector manager. This interference had a negative effect on 
the Indigenous society and its leadership capacities. 
In the meantime, Anaya notes that the Lubicon Lake Nation continues to face severe 
economic and social conditions “that are highly uncharacteristic of Canada” (UN Document 
2010a: 61). The Special Rapporteur on adequate housing underlines in his 2009 report that 
“the Lubicon community does not receive adequate basic services or access to water” as a 
result of the non-resolved status of land (see also A/HRC/10/7/Add.3 (2009), para 75 in UN 
Document 2010a). According to Anaya, those substandard living conditions are considered by 
the Human Rights Committee to be due to “historical inequities and certain more recent 
developments” which relate to “the dispossession of land and impediments to the access to 
natural resources” upon which the Lubicon have traditionally relied on (see 
CCPR/C/D/167/1984 (1990) para 33 in UN Documents 2010a). The government informed 
that the Lubicon have “failed to comply with application and fiscal requirements for funding 
made available to it for this purpose and that the Nation has rejected or failed to cooperate 
adequately with infrastructure development initiatives”. ” (UN Document 2010a: 62) 
Nevertheless, Anaya states that both the persistence of the substandard of living conditions, 
and leaving land claims unsolved while development projects such as the TransCanada 
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pipeline proceed within that territory, remain a matter of concern.  
In his recommendations, Anaya gives Canada many pieces of advice. He recommends that 
Canada should give high priority to reaching a negotiated settlement with the Lubicon Lake 
Nation. The government should bear in mind that twenty years have already passed “since the 
Human Rights Committee found Canada responsible for a violation of the International 
Covenant on Civil and Political rights in connection with the Lubicon Land dispute” and that 
it still remains unresolved. In Anaya's opinion, in order to resolve the matter, Canada should 
consider the “relevant international standards as they have developed since the Committee’s 
1990 decision, including those standards of the Declaration on the Rights of Indigenous 
Peoples”. (UN Document 2010a: 62-63)  It should also give due regard to the jurisprudence 
of the Inter-American Commission on Human Rights and the Inter-American Court of Human 
Rights. They outlined “the parameters of state responsibility in regard to indigenous land 
and resource rights under the American Declaration on the Rights and Duties of Man and the 
American Convention on Human Rights”. Anaya also mentions that Canada “should 
demonstrate flexibility on its positions on the land and its related issues”. (UN Document 
2010a: 63)  It should move away from its hardened positions and move towards the goal of 
finding a solution. Anaya also recommends pursuing the idea of a truly independent “Special 
Representative”. As far as the extractive activities and other development projects which are 
already in the territory are concerned, measures should be taken to protect the indigenous 
community against negative impacts on health, ensure their safety and protect their culture 
and the natural environment within which they live. Furthermore, the state should provide 
economic benefits or opportunities from the development activities “in recognition of the 
status of the Lubicon people as the traditional inhabitants of the region”. A high priority 
should also be put on “addressing the substandard living conditions of the Lubicon people” 
with a special focus on Canada's obligations under the International Covenant on Economic, 
Social and Cultural Rights (see UN Document 2010a: 62-64). 
 
 
c) Mohawk Nation and Canadian Border Security 
 
On February 12th 2010, the Special Rapporteur James Anaya sent a letter to the he 
Government of Canada. He asked about information Anaya received concerning the increased 
Canadian Border Service Agency (CBSA) security at the “Akwesasne Port of Entry” located 
within Mohawk Nation Territory. Anaya was notified of the effects the increased Canadian 
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border security had on the Mohawk Nation, on which he wanted the government to elaborate 
on. 
According to the information Anaya received, the Mohawk territory is divided by the 
international border between the United States and Canada. This fact creates a complex 
situation for the Mohawk as the need to cross the border many times a day became a difficult 
and confusing intrusion in their daily lives. 
The rights of the Haudenosaunee Six Nations, to which the Mohawk Nation belongs, is 
recognized by the Jay Treaty of 1794. (see UN Document 2010a: 50) They are allowed to 
cross the United States and Canada border without restriction and those rights were also 
renewed and ratified in the 1814 Treaty of Ghent. In July 2009, the Canadian Border Service 
Agency (CBSA) unilaterally decided to arm guards at the port of entry at Akwesasne without 
informing or consulting the Mohawk earlier. This action shocked the Mohawk community. 
The community held protests, because they thought that the weapons threatened the peaceful 
coexistence of the Mohawk Nation, Canada and the United States. The negative reaction of 
the Indigenous community made the CBSA move the port of entry to Cornwall. This meant 
Mohawk communities on both sides had to report to separate posts of entry if they wanted to 
cross the border. (see UN Document 2010a: 51) Thereby, the time it took, to cross the border 
was increased from 10 minutes to two hours. This complicates a variety of daily activities 
such as going to work, attending school, keeping medical appointments and picking up 
prescription medications, water supplies and food. In addition, Mohawk families now have to 
notify the CBSA of funeral arrangements that require crossing the border. Furthermore, the 
work of urgent care vehicles has also been complicated by the increased border checks. If 
somebody fails to check in at the Cornwall port of entry, their car gets impounded and they 
have to pay thousands of Canadian dollars to get their car back. The fee is extremely difficult 
for many Mohawk to pay. Another trend was that the CBSA began to take Mohawk members’ 
national identity documents, demonstrate aggression towards the Mohawk and continue to 
provoke the community in other ways. The CBSA did not make any attempts to consult or 
inform the Mohawk of the border restrictions. In conclusion, the situation has led to 
“escalating tensions among the Mohawk people, which could undermine the peaceful 
coexistence” entailed by the treaties signed between the British Crown and the 
Haudenosaunee (see UN Document 2010a: 50-51). 
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The Response of the Government 
The Government of Canada responded to the allegations in a detailed letter of April 14th 2010. 
It reported, among other things, that “the Grand Chief Timothy Thompson, the Mohawk 
Council of Akwesasne and the Mohawks of Akwesasne have applied to the Federal Court of 
Canada for judicial review” of the CBSA’s May 31st  2009 decision to close the port of entry 
at Akwesasne/Cornwall Island. (see UN Documents 2010a: 51-52) 
The Mohawk also applied for an interim to compensate the “hardship they claimed to be 
facing” in connection to the shut down of the Cornwall Island port of entry and the pending 
hearing of their application for judicial review. On December 21st 2009, the interim was 
declined. Canada stated that the arming of border guards was a national campaign. The 
government stated that they made multiple efforts in good faith to consult the Mohawks as the 
nation-wide initiative moved forward. The Cornwall port of entry was labeled as a high 
priority site because of the high risk of illegal activity and high volume of traffic. Since it was 
a national-wide campaign, the Arming Initiative was not intended to give the Mohawk Nation 
any “particular or unusual treatment”. (UN Documents 2010a: 52) 
The Mohawk Council of Akwesasne (MCA) was informed on May 24th 2007 “that the port of 
entry at Cornwall Island would be armed”. (UN Documents 2010a: 52) According to the 
government, the CBSA made numerous efforts to inform and consult the Indigenous peoples. 
After 13 attempts, the CBSA noted that it was unlikely for the Mohawk to ever agree to the 
arming of Cornwall Island and as a result, the CBSA set a date to implement the Arming 
Initiative. The CBSA informed the Mohawk Nation that it was determined to implement the 
“Arming Initiative” at Cornwall Island on June 1st 2009. The Mohawk Nation held a line of 
peaceful protests between May 1st-9th 2009, responding to the CBSA’s decision. The 
government reported that on May 25th and 29th, a group of Mohawks who called themselves 
“warriors” entered the CBSA facility on Cornwall Island. (UN Documents 2010a: 52) In the 
building lingered a number of individuals who were being asked about their admissibility for 
Canada. The “warriors” drove those individuals out of the CBSA building into Canadian 
territory. After two days of protests, on May 31st 2009, several hundreds of protestors from 
the Akwesasne community accumulated at the CBSA facility. The Mohawk set bonfires at 
several locations surrounding the CBSA building. Individuals, who were wearing clothing 
marked with “warrior”, shone lights at surveillance cameras, which interfered with the 
CBSA’s efforts to monitor the area around the building. The CBSA had safety concerns and 
closed the Cornwall Island port of entry and evacuated the building. After the evacuation, 
“the CBSA opened a temporary port of entry at the northern base of the Three Nations Bridge 
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in the City of Cornwall” on July 13th  2009 (UN Documents 2010a: 53). Subsequently, 
travelers from the United States to Cornwall Island are obligated to report their entry into 
Canada at the relocated port of entry before going back to Cornwall Island. According to the 
government, this extra requirement translates approximately into three extra minutes of 
driving or about two kilometers. The CBSA stated that delays do sometimes occur, but from 
August 14th 2009 to October 4th 2009, CBSA's “monitoring concluded that 86% of the time 
there were no delays. 10% of the delays were 20 to 55 minutes, and roughly 3% of the time 
the wait exceeded 60 minutes”. (see UN Documents 2010a: 53)  The government claimed that 
there had been no violation of the Indigenous peoples’ mobility rights because of the 
situation. The government argues that the fact that every individual entering Canada is 
obligated to report to the customs facility does not constitute a violation of the Mohawk’s 
mobility rights. The allegation concerning the seizures of the national identity documents of 
Mohawk community members was also denied by the government. Furthermore, the 
government stated that even although the Jay Treaty is still in force, it does not grant 
Indigenous peoples an exemption from transporting goods, especially for trade purposes, 
across the border. Rather, it claimed that “any rights concerning free passage across the 
border are limited to personal goods in the possession of Indians and “peltries” in the 
possession of anyone”. (UN Documents 2010a: 54). However, the treaty does not have any 
legal effect since it has not been implemented in any current domestic Canadian legislation. 
The treaties and its provisions concerning “the movement of goods across the Canada-US 
border have been superseded by recent treaties between Canada and the United States” (see 
UN Document 2010a: 54). 
In its final remarks, the government first thanked the Special Rapporteur for his “offer to 
facilitate a dialogue between representatives of the Canadian Government and the Mohawk 
Nation in conjunction with the ninth session of the United Nations Permanent Forum on 
Indigenous Issues” and later declined the offer. However, as an alternative it proposed a 
“more general meeting” with James Anaya and Government representatives. (UN Documents 
2010a: 56) 
 
 
Observations of the Special Rapporteur 
Anaya thanked the government for its detailed response. However, he stated that he stays 
worried about the reported tension among the Mohawk Nation as an effect of the arming of 
the CBSA and the subsequent events. In regard to the Jay Treaty, Anaya notes that the 
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positions of the government and the Mohawk representatives differ. He also reminded the 
government of article 3626 and article 3727 of the UN Declaration on the rights of Indigenous 
peoples. He urges all parties concerned to find an agreement in the conflict. (see UN 
Documents 2010a: 56-57) 
 
 
6.3.2. Unofficial Country Visit 2003 
 
Stavenhagen’s visited Canada for the first time between May 1st-8th 2003 upon the invitation 
of the First Nations. As it wasn’t an official visit, he combined it with an academic conference 
and included a short report in his 2004 communications report. Stavenhagen also informed the 
government about his visit and agreed that his findings could be included in the official 2004 
country report. His visit began with a legal briefing by the Union of British Colombia Indian 
Chiefs. Next, he traveled to the Sutikalh Camp in St’at’imc Territory. There, he met with 
leaders, elders and community members of the Bonaparte Indian Band. In addition, 
Stavenhagen traveled to the Skwelkwek’welt Protection Centre, which lies at the entrance to 
the Sun Peaks Ski Resort. The case of the planned expansion, which was mentioned earlier in 
the chapter on communications, will affect, according to the First Nations, the environment 
and the lifestyles of the local native communities. Stavenhagen attended meetings with the 
Saskatchewan Justice Reform Commission and a roundtable meeting of Aboriginal leaders. 
He had a briefing on the First Nations Governance Act with the Southern Manitoba Chiefs 
Organization. The Special Rapporteur  was also taken on a tour of the Sagkeeng, Little Grand 
Rapids and Pauingassi First Nations, where he had a chance to observe the living conditions 
and the effects that the construction of a hydroelectric power plant had on the local 
environment. In Kenora, Ontario, Stavenhagen received a briefing on Aboriginal governance. 
He also visited Grassy Narrows, where Indigenous peoples have been affected by extensive 
                                                
26 Article 36 of the UNDRIP affirms that:„ a) Indigenous peoples, in particular those divided 
by international borders, have the right to maintain and develop contacts, relations and 
cooperation, including activities for spiritual, cultural, political, economic and social 
purposes, with their own members as well as other peoples across borders. 
b) States, in consultation and cooperation with Indigenous peoples, shall take effective 
measures to facilitate the exercise and ensure the implementation of this right.“ 
27 Article 37 of the UNDRIP states that: “Indigenous peoples have the right to the 
recognition, observance and enforcement of treaties, agreements and other constructive 
arrangements concluded with states or their successors and to have states honour and respect 
such treaties, agreements and other constructive arrangements.” (see UNDRIP and UN 
Documents 2010a) 
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private logging activities on their traditional territory. Finally, he traveled to the Indian Brook 
Mik’maq Nation in Nova Scotia. He met native fishermen and loggers who have to face 
criminal charges for exercising their Aboriginal and treaty rights to fish (see UN Document 
2004: 30-31). 
 
I had the chance to talk to one of the people who organized Stavenhagen's unofficial visit. 
Arthur Manuel is of the opinion that the unofficial character of the visit was very positive for 
the Indigenous peoples, because Stavenhagen was exposed to a program he wouldn’t have 
officially been able to have. When the Special Rapporteur came on an official visit, Manuel 
observes that “he was steered around to people who were rather the poster board 
communities…” The indigenous nations really appreciated that Stavenhagen was open to their 
idea of an unofficial visit, so he would be able to see the “real” problems Indigenous peoples 
in Canada have to face (Arthur Manuel: skype interview 2012). 
 
 
6.3.3. Official Country Visit 2004 
 
From May 21st to June 4th, Rodolfo Stavenhagen visited Canada upon the invitation of the 
government. In his report, he presents his schedule for the visit as well as the historical 
background and context. In the main part, he focuses on priority issues concerning the human 
rights situation of Indigenous peoples in Canada. As a priority issue, Stavenhagen identifies 
treaty rights and other constructive arrangements, living conditions, the poverty gap, basic 
social services for Aboriginal peoples, the land question, prospects and problems of natural 
resource management, environmental conservation, Aboriginals in the crime justice system 
and related justice issues, educational needs and policies, self-government arrangements as 
well as Aboriginal development. Finally, he draws a conclusion and gives 25 
recommendations. 
 
In the part on treaty rights and other constructive arrangements, Stavenhagen reports the 
struggles Indigenous peoples have to face if they want their territorial rights to be recognized. 
The issue of treaty negotiations is still an important topic in the everyday lives of Indigenous 
peoples in Canada. Some First Nations have accepted the solution of treaties, whereas others 
find releasing their constitutionally recognized and affirmed rights unacceptable. A disputed 
issue about the treaties concerns the fear that they imply the extinguishment of rights. 
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According to the government, the new treaties do not imply such an extinguishment, but a 
number of Indigenous representatives whom Stavenhagen met believe that the modern treaties 
do in fact imply the “release” or extinguishment of their rights (UN Document 2004a : 7).  In 
the negotiation process, Stavenhagen observes that there has been and still is an uneven 
negotiation power between the government and Indigenous peoples. Often, Indigenous 
peoples are forced to bring their cases before the Supreme Court in order to get their rights 
reaffirmed. In 2005, Canada negotiated land rights at approximately 72 tables with 437 
Aboriginal communities. In some provinces such as British Colombia, Labrador and Quebec 
self-government was negotiated in combination with comprehensive land claims. In Prairie 
provinces such as Ontario and parts of Quebec, self-government was the only topic of 
negotiations. Three parties normally participate in the negotiation process: the federal 
government, the provincial/territorial government and the Aboriginal nation concerned. (see 
UN Document 2004a) 
 
As a second priority issue, Stavenhagen identifies the “living conditions, the poverty gap and 
basic social services” for Indigenous peoples. He states that poverty is one of the most 
pressing problems Indigenous peoples have to face in Canada. About 60 % of Indigenous 
children live below the poverty line. In Winnipeg, about 80% of inner city indigenous 
households reported incomes under the poverty line, which is a much higher percentage than 
other poor families. One of the major problems confronting Indigenous peoples concerns 
housing, which is principally the responsibility of the government's department of Indian and 
Northern Affairs Canada (INAC). Stavenhagen reports the substandard conditions of the 
homes of Indigenous peoples living in reserves. About 13400 at least need repairs and about 
600 need outright replacement. Aboriginal houses are 90 times more likely to be without 
piped water than Canadian houses. On reserves, about 10000 houses have no indoor 
plumbing. About one out of four reserve communities has a substandard water or sewage 
system. Especially in Nunavut, the houses are “among the oldest, smallest and most crowded 
in Canada”. (see UN Document 2004a: 11) In addition, the overall health of the Inuit lags far 
behind in comparison with other Canadian citizens. In general, the health status of Aboriginal 
peoples is both a tragedy and a crisis according to the Royal Commission on Aboriginal 
Peoples (RCAP). Illnesses of all kinds occur more often among Aboriginal peoples than 
among other Canadians. For instance, the tuberculosis rate is six times higher and the rate of 
diabetes is four times higher than among other Canadians. Moreover, family abuse and 
violence are serious problems. Stavenhagen notes that “they are the tip of an iceberg that 
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began to form when Aboriginal communities lost their independent self-determining powers 
and Aboriginal families lost authority and influence over their children” (UN Document 
2004a: 12).  
The third priority issue in Stavenhagen’s report is the land question. Stavenhagen observes 
that “over the years, First Nations have lost most of their ancestral lands”. The current 
reserves make up “only a small fraction of their original habitat”. He states that any 
settlements concerning land rights and governing rights must be dealt with “ hand in hand ”, 
like in the Nunavut agreement. He notes that of about 1,300 claims, only 115 were being 
negotiated and 444 have been decided. 38 cases were being reviewed by the Indian Specific 
Claims Commission, which constitutes an appeal mechanism for Indigenous peoples. (UN 
Document 2004a: 12) 
 
As a further priority issue, Stavenhagen identifies the prospects and problems of natural 
resource management and environmental conservation. Stavenhagen received numerous 
complaints from First Nations concerning issues related to their “access to natural resources 
such as forests and fisheries”. Stavenhagen visited one Mi’kmaq fishing community in Nova 
Scotia called Indian Brook. There, the “department’s licensing regulations are not in line with 
the Supreme Court’s ruling on Aboriginal fishing rights”, which often leads to confrontation 
between Indigenous fishermen and government officials. (UN Document 2004a: 12) 
 
Another priority issue is connected to Aboriginals in the criminal justice system and related 
justice issues. The Supreme Court of Canada witnesses “systemic discrimination in the 
criminal justice system”. According to Stavenhagen, several studies note that the rate of crime 
is higher in Indigenous peoples’ communities. Furthermore, the arrest rate for Aboriginal 
crime is nearly twice the national average while the rate of incarceration is nearly four times 
higher. Stavenhagen reports that he “received a number of complaints concerning alleged 
incidents of police brutality against Aboriginals”. As an example, Stavenhagen refers to a 
case in Saskatoon where “several urban Indians were found frozen to death on the outskirts 
of the city”. Others, who had made it back home alive, informed that “they had been picked 
up by the police, harassed, and while in custody, dumped on some lonely road”. They were 
“lightly dressed and under the influence of alcohol”. Stavenhagen reports that these 
procedures are referred to as “starlight tours”. (UN Document 2004a: 14-15) 
Another problem concerns the murders of approximately 500 Aboriginal women over the past 
15 years. Stavenhagen notes that according to government sources, “Aboriginal women are 
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five times more likely to experience a violent death than other Canadian women”. (UN 
Document 2004a: 15) 
 
Concerning self-government agreements, Stavenhagen notes that comprehensive land claims 
can now be negotiated with self-government arrangements. They may “include different 
governance structures such as the public government of Nunavut and the Inuit in northern 
Quebec”. In addition, there are also “sectoral self-government agreements which focus on 
only one or two jurisdictional issues”. Furthermore, there also are “more complex 
arrangements such as the Nisga’a Agreement, which involves a Nisga’a constitution and 
provisions for the establishment of Aboriginal courts.”  Stavenhagen notes that nine out of the 
fourteen Yukon First Nations have ceased land claims and self-government agreements with 
the territorial and federal governments. (see UN Document 2004a: 17-18). 
 
Stavenhagen’s last priority issue refers to taking the necessary steps towards Aboriginal 
economic development. Stavenhagen notes that the annual income of Indigenous peoples is 
averaged significantly lower than the income of other Canadians. He argues that according to 
different estimates, in order to raise Aboriginal peoples' employment rate to the overall 
Canadian rate, more than 80,000 jobs would be needed. Also an extra 225,000 jobs will have 
to be created in the next twenty years just to conserve the common level of Indigenous 
employment. (see UN Document 2004a: 18-19) 
Several efforts have been made to increase the employment rate of Aboriginal peoples. For 
example, the INAC reported that over the last ten years the number of new businesses created 
by Indigenous peoples has surpassed those created by other Canadians by 105 per cent. In 
2005, there were about 20,000 businesses owned by Aboriginals. 
Stavenhagen observes, however, that not all Indigenous communities are equally well-placed 
to benefit from the global economy. “In fact, most of them are unable to do so”. (UN 
Document 2004a: 19) During his visit, Stavenhagen visited Aboriginal communities on both 
ends of the spectrum. For example, Stavenhagen notes that in British Columbia, the St’at’imc 
community of Sutikalh is concerned about a major development that would damage the 
environment and disrupt the continuity of St’at’imc culture and identity. In Manitoba, the 
Pimicikamak have protested against the impact that a massive hydroelectric project has on 
their traditional economy, their way of life, the boreal forest environment and their waters. 
The power plant was established in the 1970s without consultation or consent.  
In his conclusion, Stavenhagen states, among other things, that “[d]espite the progress 
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already achieved, Aboriginal people are justifiably concerned about continuing inequalities 
in the attainment of economic and social rights, as well as the slow pace of effective 
recognition of their constitutional Aboriginal and treaty rights, and the concomitant 
redistribution of lands and resources that will be required to bring about sustainable 
economies and socio-political development” ( UN Document 2004a: 21). 
The priority issues that Stavenhagen identifies in his report call for attention. Thus, 
Stavenhagen makes a series of recommendations which concern the legislation, treaties and 
other constructive arrangements, poverty, social services, education and health, land and 
resources, the promotion and protection of human rights, sustainable economic development, 
Aboriginal women, administration of justice and related justice issues as well as the 
international policy on Indigenous peoples. 
Stavenhagen advises that the Parliament of Canada should enact a new legislation on 
Aboriginal rights in line with the proposals made by the RCAP. Canada should also ratify the 
ILO Convention 169. Stavenhagen states that concerning agreements between Aboriginal 
peoples and the Government of Canada, it should be clear that the inherent and constitutional 
rights cannot be ceded or released after a certain time and Indigenous peoples should not be 
requested to agree to such terms. As far as housing problems are concerned, Stavenhagen 
advises that adequate housing should be declared a priority objective. In objection to the land 
and resources situation, Stavenhagen states that effective measures should be implemented to 
expand the usable land and resources base of First Nations. On the topic of promotion and 
protection of human rights, Stavenhagen recommends that the section 67 of the Canadian 
Human Rights Act be repealed. As far as sustainable economic development is concerned, 
Stavenhagen suggests that Aboriginal peoples should always be consulted in advance and 
should have the possibility to actively participate in the “design and execution” of 
development programs or projects in their territories or regions as provided in the ILO 
Convention 169. In regard to Aboriginal women, Stavenhagen recommends that high priority 
should be given to providing legislative protection with respect to the Matrimonial Real 
Property, which places Aboriginal women who live on reserves at a disadvantage. The 
government should also pay particular attention to the topic of the violence and abuse of 
Aboriginal women and girls. 
Concerning administration of justice and related justice issues, Stavenhagen suggests that the 
Government of Canada should immediately join and participate fully in the Ipperwash 
Judicial Inquiry. As far as the international policy on Indigenous peoples is concerned, 
Stavenhagen recommends that Canada adopts a “more constructive leadership role in the 
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process leading to the adoption of the Draft Declaration on the Rights of Indigenous Peoples, 
as demanded by numerous Canadian indigenous organizations.” (see UN Document 2004a: 
25) 
 
 
6.4. Impact of the Special Rapporteur’s Work on Canada  
 
Stavenhagen’s recommendations persuaded Canada to introduce legislation to repeal section 
67 of the Canadian Human Rights Act in 2010 with a change of government28. Moreover, 
Preston stated that the national Native Women's Organization received government funding 
for its anti-violence program as a result of Stavenhagen’s recommendations (see Preston  
2007: 39).  I also inquired whether the Government of  Canada joined the Ipperwash 
Inquiry29. The lawyer Don Worme, who was involved in the Ipperwash Inquiry stated: “We 
had 'encouraged' the federal government to join as full parties given that much of the 
controversy occurred on federal lands (the military base, Camp Ipperwash, formerly the 
Stoney Point Indian Reserve, expropriated), however, they refused. In fact, they took the 
position that should we [the Ipperwash Inquiry] say or do anything that adversely impacts, 
they would bring court action to stop us. Then they stayed away from the proceedings but had 
a battery of lawyers watching via live web stream” (Don Worme 2012 in a personal 
correspondence).  
I was able to interview Arthur Manuel, former Chief of the Secwepemc Nation and 
Indigenous peoples rights activist and ask him about his opinion on the Special Rapporteur 
mechanism and how he felt the work of the Special Rapporteur mechanism influenced 
Canada. Concerning Stavenhagen’s unofficial visit in 2003 and his official visit in 2004, 
Manuel states: “We, the Indigenous peoples across the country, became very excited, when  
Rodolfo Stavenhagen came on an unofficial and official visit. But it was really a difference of 
night and day. I guess you can distinguish where the Special Rapporteur went on his 
                                                
28 see http://www.aadnc-aandc.gc.ca/eng/1100100032544/1100100032545 
29 The Ipperwash Inquiry was established by the Government of Ontario. Its mandate was to 
inquire and report on events surrounding the death of Dudley George. In 1995, he was shot 
during a protest by First Nations representatives at Ipperwash Provincial Park and later died. 
One of the mandates of the inquiry was to also make recommendations that would avoid 
violence in similar circumstances in the future. The hearings of the inquiry began in July 2004 
and ended in August 2006 (see http://www.attorneygeneral.jus.gov.on.ca/inquiries/ 
ipperwash/index.html).  
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unofficial visit and where he went on his official visit. A lot of the controversial areas were 
not presented to him by the government at all” (Manuel 2012: skype interview). 
In relation to Stavenhagen’s work, Manuel argues: “One of the things, Stavenhagen criticized 
was the modified rights model. He said that it is actually equal to extinguishment [of 
Aboriginal rights]. Those are really strong comments we are able use here in Canada. In 
general, I think the Special Rapporteur made it pretty clear to Canada that they are not doing 
their job and I think outside pressure is important. They [the Government of Canada] are 
more nervous when the UN is looking over their shoulder. And the Special Rapporteur is the 
one that is probably most capable of moving around, in comparison to the permanent forum 
and the expert mechanism (Manuel 2012: skype interview). 
 
 
Concerning the limitations of the Special Rapporteur mechanism, Manuel is of the opinion 
that “The Special Rapporteur is a constant reminder that Canada's policy is out of line, but he 
does not have the power to force them to change anything. And that's the weakness of it. But I 
think we have already been in worse shape than we are now”. (Manuel 2012: skype 
interview) 
As far as the future is concerned, Manuel thinks that within the next few years the Special 
Rapporteur will have to come back to work more on Canada. He mentions that on a North 
American Indigenous peoples Caucus meeting, the Indigenous peoples agreed to invite the 
Special Rapporteur to visit Canada again.  
Manuel comments on the need to change the situation of Indigenous peoples in Canada in the 
following words: “I think the government needs to change its fundamental position, then we 
can get to the policy. My feeling is that their fundamental position is still extinguishment [of 
rights] and assimilation. And our position is recognition and co-existance” (Manuel 2012: 
skype interview).  
The opinion that Canada has to change its attitude towards Indigenous peoples is also shared 
by scholars Wilson and Macdonald: “the Government of Canada continues to deny its duties 
to consult and accommodate Aboriginal rights and interests. Reconciliation does not allow 
for either party to impose its will upon the other. The federal government’s belief that it 
knows best what is good for those who have suffered under colonial rule — and continue to 
do so — must be abandoned” (see Wilson and Macdonald 2010: :28). 
 
On the whole, Stavenhagen and Anaya put a strong emphasis on monitoring and improving 
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the human rights situation of Indigenous peoples in Canada. They raised awareness and 
helped the local NGOs and indigenous organizations to put pressure on the Canadian 
government. As the Special Rapporteur does not have any other powers besides working 
together with Indigenous peoples and the government to find a solution and putting pressure 
on the government in general through naming and shaming, it is only in the government's 
power to change something. Canada’s position on the UNDRIP and its reported attitude 
towards domestic inquiry mechanisms such as the Ipperwash Judicial Inquiry shows that it is 
not willing to overcome its traditional view on indigenous rights.  Moreover, the fact that 
Canada acted in a disrespectful manner towards the UN Special Rapporteur on the right to 
food Olivier de Schutter and also towards James Anaya is alarming. The Minister of 
Aboriginal Affairs and Northern Development John Duncan saw Anaya's statement, in which 
he expressed his concern about the deplorable housing situation in Attawapiskat, as a 
“publicity stunt” (see http://www.lrwc.org/open-letter/).  It is shocking that such a developed 
country like Canada acts in such a disrespecting manner towards a UN mechanism that aims 
towards promoting and protecting human rights. 
With Canada’s paternalistic and assimilatory approach towards Indigenous peoples in general, 
the relationship between Indigenous peoples and the state is not going to change. It is the 
government’s fault that Anaya’s and Stavenhagen’s work remains weak on the level of the 
state. The Indigenous peoples are more than happy to have UN support that monitors and 
promotes their rights. 
 
 
 
7. The Special Rapporteur’s work on Ecuador 
 
 
A considerable amount of work has been done by Special Rapporteurs Stavenhagen and 
Anaya on Ecuador. In the following chapters, I would like to provide a short overview of 
topics that clarify the work of the Special Rapporteur mechanism. These include: a short 
overview of Ecuador and its legal framework, the history of its oil industry, the history of the 
indigenous movement in Ecuador and the situation of Indigenous peoples today. This will be 
followed by an overview of the work that the Special Rapporteurs did and how their influence 
was perceived in Ecuador. 
 
 74 
 
7.1. Ecuador 
 
The Republic of Ecuador is (along with Colombia and Venezuela) one of the three countries 
that emerged from the collapse of Gran Colombia in 1830  (see Wibbelsman 2003: 375). 
Ecuador is a “constitutional state of rights and justice, a social, democratic, sovereign, 
independent, unitary, intercultural, purinational and secular state. It is organized as a 
republic and is governed using a decentralized approach.“ (see Article 1 of the 2008 
Constitution) 
It is a country of striking contrasts, “including those between the rich and poor, city and 
country, the educated and illiterate, lords and peasants, cosmopolitan entrepreneurs and 
desperate street urchins” states the scholar Allen Gerlach in his introduction (Gerlach 
2003:1). Besides its social diversity, it also possesses a wide range of flora and fauna, 
including nearly 17% of the planet’s species of birds (Gerlach 2003:1). The country is divided 
into three distinct regional areas, the costal lowlands (Costa), the Andes (Sierra) and the 
Amazon basin (Oriente), which constitute three completely different ecological areas and a 
huge biodiversity (see Wibbelsman 2003: 375). 
Ecuador is a country of constant political change. Since its establishment, it had 20 
constitutions, 54 elected presidents and several autocratic regimes. 
 
 
a) Ecuador’s Constitutions of 1998 and 2008 
 
Ecuador’s constitution of 1998 represents the first step towards strengthening Indigenous 
peoples rights in Ecuador. For the first time, collective rights of Indigenous peoples were 
included in a constitution in Ecuador. Indigenous peoples played an important role in the 
constituent process (see Schierstaedt 2006: 87-88). The constitution defined Ecuador as 
“pluricultural and multiethnic”, but in contrast to the new constitution of 2008, it did not dare 
to use the more politically charged term “plurinational.” Instead of identifying Indigenous 
peoples as nationalities, the constitution stated that they should “define themselves as 
nationalities” (see Becker 2011: 53). In the end, the 1998 Constitution failed to fulfill its 
promises concerning Indigenous peoples. Later, the CONAIE demanded that Ecuador’s 
plurinational character should be acknowledged and that indigenous languages should be 
embraced. Furthermore, they wanted the collective rights for Indigenous peoples, which were 
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codified in the 1998 Constitution, to be expanded (Becker 2011:57). 
 
After a long political struggle, Ecuador received a new constitution in 2008.  This constitution 
is, along with the constitution of Bolivia, seen as one of the constitutions that recognizes 
indigenous rights in the world on the highest level (see Schilling-Vacaflor 2012 and 
Kuppe/Pflügel 2012: 12). It became the first country in the world to recognize the right of 
nature and to include the Indigenous peoples concept of “Sumak Kawsay” (which is Kichwa 
for “a good life”) (see IWGIA 2009: 148). The constitution maintained and expanded the 
collective rights for Indigenous peoples and Afro-Ecuadorians that were codified in the 1998 
Constitution. Chapter 4 of the new constitution, for example, explicitly recognizes the 
collective rights of “communities, peoples and nationalities” (see Becker 2012: 57). 
 
Besides the constitutions, there are also international Indigenous peoples rights instruments 
that strengthen the rights of Indigenous peoples in Ecuador. The country ratified the ILO 
Convention 169 in 1998 and voted for the UN Declaration on the Rights of Indigenous 
Peoples (IWGIA 2012: 149). 
 
 
b) Ecuador and Oil 
 
Ecuador’s economy has been and still is export-driven (Lauderbaugh 2012:14). What used to 
be cacao between 1885-1922 and bananas between 1947-1960 is now petroleum 
(Lauderbaugh 2012: 13). Until this day, the country strongly depends on oil production, 
which is a mixed blessing. While it brings economic wealth to some groups, it means 
population decline and pollution to the environment  for others.  Despite its negative effects, 
the government decided to increase production and build a second pipeline in 2001, the 
“Oleoducto de Crudos Pesados” (OCP) (see Maloney 2003: 92 and Widener 2007: 84).  
 
The Oriente, despite its ecological fragility and biodiversity, has been the major site of oil 
exploitation for the last 30 years. The Ecuadorian Oil industry began in 1967 when the 
Texaco Gulf consortium discovered oil in the Amazon. Ecuador joined the OPEC in 1973 and 
its revenue rose fundamentally due to its large amounts of oil exports and high world prices. 
(Maloney 2003: 92-93; Silva 2009: 365). In the following years, the economy grew rapidly at 
an annual rate of 11.4 % (Lauderbaugh 2012:14). Those with political power saw oil as an 
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opportunity to modernize the country, escape underdevelopment and poverty and build      
a dynamic, developed and industrialized country (Gerlach 2003: 37). Over the next decades, 
the government's aspirations for the country's development led to Ecuador's dependency on 
oil mining. Today, petroleum revenues account for about 50% of the national budget  (Silva 
2009: 365). PetroEcuador, the state oil company, currently owns and operates the existing 
pipeline called SOTE (Sistema Oleoducto TransEcuatoriana). The pipeline originates on the 
edge of the Amazon, the site of oil exploitation, crosses the Andes Mountains and terminates 
on the Pacific Coast (see Widener 2007: 84). It originally transported 250 000 barrels of oil 
per day, but over the decades it was enlarged in order to keep up with production and demand. 
In 2000, it carried 360 000 barrels per day. To facilitate the oil production, the Amazon has 
been divided into concession blocks which are auctioned off periodically to multinational oil 
companies which then undertake oil exploitation (see UN Document 2006b: 8). The oil 
companies have to pay PretoEcuador a transport fee for the use of the SOTE pipeline 
(Maloney 2003: 93). In the northern lowland provinces of Napo and Sucumbios, the 
exploitation of large oil fields has dramatically changed rainforest landscapes with its over 
three hundred productive wells, more than six hundred open waste pits, numerous pumping 
stations, an oil refinery and its infrastructure. A network of roads, which is accompanied by 
pipelines, stretches out for about 500 km across the Andes to the Pacific. The impact on 
nature is severe. Judith Kimerling undertook a comprehensive study of Texaco’s 25 years of 
operation, in which she calculates that since the beginning of production in 1972, Ecuador’s 
SOTE pipeline has spilled about 63 million liters of oil. In addition, petroleum operations 
produce 4.3 million gallons of toxic waste daily. In 1992, Ecuador withdrew from respecting 
their standards - a decision which caused severe damages in the following years. It rejoined in 
2007. Recent studies have shown that local inhabitants suffer from a wide range of diseases, 
such as skin and intestinal diseases, headaches and fever caused by the toxic waste and that 
the drinking water is highly contaminated (Swayer 1996: 362-363). The exploitation of oil 
caused severe conflicts with Indigenous peoples who often had to watch oil companies invade 
their ancestral land, destroy and pollute the environment (see UN Document 2006b: 8). 
Gerlach observes that the “black gold transformed Ecuador as rapidly and profoundly as 
anything in its history except the Spanish colonialism” (Gerlach 2003: 35). 
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7.2.  The Situation of the Indigenous Peoples 
 
There are 14 indigenous nationalities30 and afro- descendents in Ecuador who are a part of  
local, regional and national organizations. They represent about 1,5 million of Ecuador’s 13 
406 270 inhabitants. The Yasuni National Park in the Central North Amazon is home to two 
voluntary isolated Indigenous peoples (IWGIA 2012: 149). 
 
 
a) History of the Indigenous Movement 
 
Restricted political participation of Indigenous peoples in Ecuador began with the Ley de 
Comunas in 1937. The law allowed communities of more than fifty people who collectively 
used land or water to apply for legal recognition as comunas.  The members of those 
communities were allowed to choose their own local government and to collectively own 
property (see Rapoport 2009: 19). The law did not really intend to provide the basis for 
indigenous self-organization and participation.  Nevertheless, it made political organization 
for indigenous rural communities possible for the first time. The indigenous communities, 
who were affected by that law, lived in the highlands. The Amazon region was largely 
isolated and state politics did not reach the Indigenous peoples living there. The military 
junta, which obtained political power between 1963-1966, aided the progression of the 
Indigenous peoples’ organization in the highlands. The junta aimed to abolish the feudal 
ownership-structure, the so-called huasipungo-system31. The junta disposed the feudal system, 
but denied the indigenous workers the ownership of the small pieces of land they were given 
for their subsistence. As a result, many Indigenous people had to suffer from extreme poverty. 
( see Schierstaedt 2006: 72-73, 77-78) 
 
The second part of the agrarian reform included the installation of a citizenship regime which 
aimed towards assimilating and eliminating the indigenous identity and transforming it into a 
                                                
30The Kichwa live in the Andean highlands (Sierra). The Kichwa nationality is further divided 
into 18 different peoples with their own characteristics. The Amazon region (Oriente) is 
inhabited by the following Indigenous peoples:  A’l Cofán, Siona, Secoya, Shuar, Achuar, 
Waorani, Kichwa of the Amazon, Zapara and Shiwiar . 
The coastal region (costa) is home to  the  Awa, Tsa’chila, Chachi and Epera (see 
Wibbelsman 2003 :377). 
31 The system often obliged indigenous workers to white hacienda owners. The indigenous 
workers were not paid, but were given a small piece of land for their subsistence in return. 
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peasant identity. Thus, Indigenous peoples had to register as peasant-community in order to 
obtain subventions and land. Contrary to the military government’s aims, these peasant-
communities facilitated the political organization of indigenous communities. In 1972, these 
local communities united and established the first indigenous organization, the 
ECUARUNARI (Kichwa: Ecuador Runakunapak Rikcharimuy, Movement of the Indigenous 
People of Ecuador). Its goals included a rearrangement of land tenure or rather a partial 
condemnation of hacienda owners. They were supported by the Catholic Church, socialist and 
communist parties and other civil society actors. (see Schierstaedt 2006:78- 79 Gerlach 2003) 
 
The beginnings of the Indigenous peoples movement in the Amazon basin was influenced by 
the oil exploitation and the problems it caused for Indigenous peoples. Before Texaco found 
oil, the Indigenous peoples in the Amazon, like the Huaorani or Shuar, were left alone and 
lived in peace. After a decade of rapid change that came with the oil exploitation,  
governmental interferences and the growing danger to their traditional lifestyle and culture, 
indigenous groups decided to form organizations. Local groups joined together and the 
CONFENIAE (La Confederación de las Nacionalidades Indígenas de la Amazonia 
Ecuatoriana) was founded.  
In 1980, ECURUNARI and CONFENIAE joined to build the national organization CONAIE 
(La Confederación de Nacionalidades Indígenas del Ecuador). In 1986, the government 
accepted the CONAIE as the official representative of the Indigenous peoples of Ecuador. 
The union of the two regional organizations with their different goals created tensions and 
conflicts within the CONAIE, which still exist today. Apart from the CONAIE, there also 
exist different indigenous organizations that did not join for various reasons: the FEI with its 
communistic background, the evangelical FEINE or the FENOC with its class conflict 
orientation. (see see Schierstaedt 2006: 79-81 Gerlach 2003) 
 
Over the years, the CONAIE was a very active political protagonist that followed its agenda 
with the use of various tactics. In May 1990, the organization launched its first indigenous 
uprising. From that day on, resolving conflicts on the street became an important instrument 
in CONAIE’s toolkit. The protests in 1990 opposed to the deficient efforts of Rodrigo Borja’s 
government to solve the conflict between Indigenous peoples and big landowners. Thousands 
of CONAIE members blocked roads and supplies of drinking water and food. They also 
occupied the Santo-Domingo cathedral in Quito. The organization published a manifest with  
16 of its most important demands. After a week of protests and blockades, Rodrigo Borja 
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agreed to negotiate with the CONAIE. For the first time, political space was created to discuss 
indigenous issues. The history of blockades continued over the years. In August 1991, 
members of the CONAIE occupied the congress to force negotiations about the distribution of 
agricultural land. In the following year, when no agreement was reached, they forcibly 
occupied land in the highlands. These protest were violently ended by police, military and 
private security companies. Later that year, the Indigenous peoples went back on the streets to 
demonstrate against president Sixto Durán Ballén’s neoliberal reform policies. The 
government reacted with another wave of violence to silence the protestors. The government 
only started negotiations, after NGOs and international mediators put pressure on Ecuador.  
These examples represent the early stage of CONAIE’s protests, in which the organization 
pursued mainly Indigenous peoples’ goals. 
In the late 90s, the CONAIE also participated in protests that were supported by a wide range 
of social groups. In 1997, they protested with a wide range of civil society groups against 
president Abdalá Bucarám's (also known as el loco) corrupt and irresponsible politics. The 
uprising ended with the suspension of Abdalá Bucarám.  
Three years later, in 2000, the CONAIE actively participated in the planning and realization 
of a political putsch against president Jamil Mahud. The involvement in the putsch brought 
strong international criticism upon the CONAIE and some NGOs cut their financial support. 
 
Parallel to the politic activism of the CONAIE, the indigenous movement also decided to 
participate in the political system. In 1995, the political party Pachakutik (Movimiento de 
Unidad Plurinacional Pachakutik – Nuevo País) was founded. In the elections one year later, 6 
members of the Pachakutik succeeded in obtaining seats in the parliament.  
In 2003, the Pachakutik participated in the government under Lucio Gutiérrez. After the joint 
electoral victory, Gutiérrez left the Pachakutik four government departments. Gutiérrez, who 
entered the elections with a leftist profile, suddenly changed his political course in the 
direction of neo-conservatism. His political course produced extreme tensions between the 
Pachakutik members of government and the CONAIE who wanted to make sure that their 
political interests were still heard. The Pachakutik ministers felt, as part of the government, 
obligated to put up with an economic policy against which the CONAIE fought for years. 
After a few weeks in government, the CONAIE threatened the government with protests and 
strikes in order to change the political course. In addition, it also put a lot of pressure on the 
Pachakutik members of parliament. The situation in the indigenous movement was grave, but 
it became worse when Gutiérez asked former COINAIE president Antonio Vargas to fill an 
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open government post. In addition, Gutiérez started working together with the indigenous 
organization FEINE which never felt represented in the CONAIE and helped them by giving 
financial aid. These actions caused a problematic division within the indigenous movement 
and the CONAIE. As a result, the two organizations, the ECUARUNARI and CONFENAIE 
started a battle about which organization should be CONAIE’s leader. In effect, the whole 
government participation caused major damage to the whole indigenous movement and 
weakened it severely. During my fieldwork in 2012, the division and the quarrels within the 
indigenous movement were quite visible and limited the indigenous movement’s influence on 
the civil society and its political landscape. (see Schierstaedt 2006: 81- 90) 
 
 
b) Indigenous Peoples Today 
 
Rafael Correa has been the president of Ecuador since 2007 until this day. He emerged out of 
an individual framework, which emphasized individual rights. He has always declared that the 
new political changes in Ecuador stem from a citizens' revolution, rather then one built by a 
social movement. CONAIE president Marlon Santi complains that Correa’s approach of a 
citizens’ revolution deemphasizes social movements and reinforces colonial and liberal 
ideologies that oppress and erase the unique history of indigenous nationalities. In general, 
social movements became concerned that Correa was occupying their political space (see 
Becker 2011:48). 
 
During the 2007 elections and in the drafting process of a new constitution, the issue of 
Indigenous peoples rights used to be a core area of support of Correa’s government, but the 
situation has changed. During 2008, the tension between the indigenous sector and the 
government sector rose. Since 2009, a certain tendency towards the criminalization of 
indigenous activists can be observed. Indigenous politicians and activists have to face 
government persecution and accusations of serious charges. During Correa’s reign, about 200 
indigenous leaders have been accused of terrorism, sabotage and other security related crimes. 
As a result, the governments and authorities have criminalized the Indigenous peoples’ 
traditionally used forms of protest such as establishing road blockades or shutting down 
public services. There are some examples which are symbolic of the criminalization process. 
José Acacho, the vice-president of the CONAIE was imprisoned in February 2011 on the 
grounds of having fueled his people’s resistance to mining.  The president of the Chijallta-
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FICI organization was arrested for “obstructing the public highway” in April 2010. Seven 
members of an indigenous community in Nabón, Azuay were sentenced to eight years in 
prison, convicted of sabotage and terrorism after leading an uprising against mining in 2008. 
Humberto Cholango, the President of the CONAIE raised the issue of persecution in front of 
the Inter-American Commission on Human Rights (IACHR) which was requested to monitor 
the issue in Ecuador (IWGIA 2012:150-151). 
In a personal interview, the Pachakutik member and member of parliament Gerónimo 
Yantalema reported that after the recent protest march for “Water, Life and Dignity” on 22 
March 2012, the indigenous movement had to face serious accusations: “We were accused of 
being liars and putschist whose only agenda was to destabilize the government. […] Also, the 
media [owned by the government] attacks our indigenous representatives, especially the 
indigenous members of parliament. Beneath each interview or article you can find a comment 
that we are liars. In the local radio program you could listen to defamatory spots that were 
repeated every five minutes” (see Kuppe/Pflügel 2012: 12). 
 
 
c) Sarayaku Land Rights Case 
 
In 1992, the ancestral lands of the Kichwa people of Sarayaku in the Amazonian province of 
Pastaza were legally recognized by the government (UN Document 2006 b: 9). However, four 
years later, the government granted a 200 000 hectare in block 23 concession to the Argentine 
oil company “Compañía General de Compositbiles” (CGC) on the ancestral lands of the 
indigenous community32. The government failed to consult the Sarayaku about the oil 
concession. According to the Indigenous peoples, the lack of the prior informed consent 
procedure does not comply with the ILO Convention 169 which Ecuador ratified after the oil 
concession in 1998. Community members complained about threats, the militarization of the 
area and the permanent harassment of community members by he CGC private security 
services (UN Document 2006 b: 9). 
 
Therefore, in 2003, the indigenous community approached the Inter-American Commission 
on Human Rights to request that precautionary measures would be taken in order to safeguard 
their traditional territory. The Commission granted the request and ratified precautionary 
measures, which were accepted in part by Ecuador in 2007. However, the Ministry of Mining 
                                                
32 The territory concerned comprises about 65% of ancestral land. 
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and Oil authorized a resumption of mining activities in 2009 and even expanded the mining 
territory without the consent of the Sarayaku community. One year later, the Inter-American 
Commission on Human Rights referred the case to the Inter-American Court of Human 
Rights. 
The people of Sarayaku stated that the state’s granting of the concession was illegal, because 
the land concerned was the Indigenous people’s ancestral land and the state failed to 
undertake a prior consultation. The indigenous leader further stated that the indigenous 
communities were receiving threats and assaults from the company’s armed security forces. 
The Indigenous people of Sarayaku demanded compensation for the caused damages and the 
removal of all explosives that had been placed in their area in 2003 when the state violently 
entered their territory with the help of armed forces. The explosives pose a threat to the 
Sarayaku and to the biodiversity in the Amazon as the remains are buried in an area of 20 
square kilometers in the Indigenous people’s territory. In total, 1433 kg of explosives are 
buried in a depth of 12 meters at a total of 476 different points in the Amazonian rainforest 
without the Sarayaku’s knowledge. Furthermore, the explosives destroyed not only holy 
places of the Sarayaku, but also plant life (UN Document 2006 b: 9). 
“We call on the court to protect us, so that we can live in peace, so that we are consulted if 
they want to implement any development project and so that, if we say no, they respect our 
decision.” declares Patricia Gualinga, one of Sarayaku’s activists. She refers to one of the 
community’s demands, the Indigenous people’s right to a prior consultation (see IWGIA 
2011: http://www.iwgia.org/regions/latin-america/ecuador/863-update-2011-ecuador). 
 
The ruling of the Sarayaku case came on June 27 2012. The Inter-American Court concluded 
that the measures undertaken by the oil company CGC violated the collective rights of 
consultation of the indigenous Sarayaku people and indigenous communal property rights. As 
a starting point, the Court exposed the fact that the Ecuadorian state never questioned the 
property rights of the Sarayaku and underscored that these Indigenous peoples have a special 
relationship with their land. In such a case, the state is obliged to consult the indigenous 
community, but it did not. The lack of consultation led to a violation of cultural identity of the 
people of Sarayaku since sacred sites were damaged and the life of the community was 
disrupted. (see Seminario 2012) Furthermore, concerning the explosives, the state put the life 
and personal integrity of the Sarayaku at serious risk. Moreover, the state authorities did not 
act with due diligence in relation to several complaints about alleged human rights violations 
of Sarayaku members and the state did not guarantee effective judicial protection. The court 
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ordered, among others, that the state must: 
1. neutralize, disable and, where appropriate, remove the explosives on Sarayaku 
territory after having consulted the matter with the community. 
2. undertake a free prior and informed consultation in accordance with international 
standards with the Sarayaku in case the state wishes to extract natural resources in the 
territory of the Sarayaku. 
3. adopt legislative, administrative and other measures necessary to fully implement  
and enforce the Indigenous peoples right to prior consultation. 
4. Implement mandatory programs for the military, police, judiciary and other 
authorities to train them on international standards and international human rights of 
Indigenous peoples and communities. 
5. undertake a public act of acknowledgment of who is responsible for the case  
6. publicize the judgment  
7. pay compensation to the Indigenous peoples of Sarayaku and reimburse their costs 
and expenses (see IACHR 2012: 1-2) 
The judgment of the Sarayaku case can be seen as a major breakthrough for the Indigenous 
peoples right to consultation and Indigenous peoples rights in general.  
 
 
 
7.3. The Work of the Special Rapporteur in Ecuador  
 
Both Rodolfo Stavenhagen and James Anaya spent a lot of time and work trying to improve 
the situation of Indigenous peoples in Ecuador. Stavenhagen considered several 
communications and made a country visit. James Anaya visited the country twice and also 
gave a testimony at the trial of the Sarayaku case at the Inter-American Court of Human 
Rights. He also participated in a video conference with the Ecuadorian national assembly. The 
following chapters summarize Stavenhagen and Anaya’s work. 
 
 
a) Communications 
 
In his 2002 communications report, Stavenhagen reports that in northern Ecuador the Shuar 
people suffer repercussions from the violence in neighboring Colombia and the 'war on drugs'. 
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He informs that a fact-finding mission was organized by a group of non-governmental 
organizations in July 2001. They reported increasing militarization in the area, environmental 
destruction, kidnappings, disappearances and killings of individuals and a general 
deterioration of social, economic and cultural conditions in the indigenous communities (see 
UN Document 2006 b: 3). 
In 2004, Stavenhagen talks about the Sarayaku case in his communications report for the first 
time. He gives a short overview of the case's background and expresses his concern about the 
health of the Indigenous peoples.  He notes that between 1999 and 2001, the level of 
petroleum in the rivers, on which the Sarayaku community members depend, was reportedly 
200-300 times higher than the limits set for human consumption. He received reports which 
claim that Indigenous peoples of the region continue to experience an exploding health crisis. 
For example, the cancer rates are 30 times higher than in non-oil-producing areas of Ecuador 
(UN Document 2004: 19). 
 
In his 2005 report, Stavenhagen discusses a series of urgent appeals he sent to Ecuador. 
On February 4th 2004, he sent the first appeal jointly with the Special Rapporteur on the 
promotion and protection of the right to freedom of opinion and expression and the Special 
Representative of the Secretary-General on the situation of human rights defenders. 
The urgent appeal asked about allegations concerning the attack Leonidas Iza, the President of 
the CONAIE had to suffer from. He and his family were shot at by a group of unidentified 
members. Some of Iza’s family members, who were badly injured, were taken to hospital. 
Allegedly the crime was a consequence of Iza’s work as defender of the rights of Indigenous 
peoples as well as his participation in the protest against the creation of the North American 
Free Trade Area. Stavenhagen asked the government to provide information about the 
investigations and to take all necessary steps in order to guarantee Iza’s rights to life and his 
freedom of expression (see UN Document 2005: 13). 
The second appeal was sent on 27 February 2004 jointly with the Special Representative of 
the Secretary-General on the situation of human rights defenders. The topic of the appeal was 
repeated death threats received by the members of the Pachamama Foundation which supports 
the indigenous community of Sarayaku. It was feared that the attacks reflected the general 
situation of insecurity and danger this indigenous community has had to face since November 
2002 because of their opposition to the concession given to the Compañia General de 
Combustibles. According to the information Stavenhagen received, several members of the 
Foundation had been receiving death threats and had been victims of physical attacks (see UN 
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Document 2005: 13).  
The third urgent appeal was sent on 5 March 2004 jointly with the Special Rapporteur on the 
promotion and protection of the right to freedom of opinion and expression and the Special 
Representative of the Secretary-General on the situation of human rights defenders. It 
regarded the attacks of Marlon Santi, president of the Sarayaku association.  It is suspected  
that the attacks were a consequence of his work as a defender of the cultural heritage and 
human rights of the Kichwa indigenous community. An alternative assumption is that Santi’s 
attack could be connected to his intention to attend a meeting in Costa Rica regarding the case 
presented by the indigenous community of Sarayaku to the Inter-American Commission on 
Human Rights against the Government of Ecuador (UN Document 2005: 13-14). 
The fourth urgent appeal was sent on 21 April 2004 together with the Special Representative 
of the Secretary-General on the situation of human rights defenders. It touched upon the 
situation of the indigenous community of Sarayaku as well as the organizations engaged in 
the defense of their rights (the Foundation Pachamama and the Amanzango Institute). 
According to the information Stavenhagen received on 6 April 2004, an anonymous telephone 
call informed the Foundation Pachamama that a bomb had been placed in their office. Even 
though the authorities had been informed about the threats, the police had not carried out an 
investigation at the time the communication report was finished. Stavenhagen requested the 
adoption of urgent measures in order to solve the conflict. He also requested the government 
to provide information about the investigation of this case and to take all necessary steps to 
guarantee the protection of the right to life and freedom of expression. 
The fifth urgent appeal dealt with another series of death threats Leonidas Iza received on  
October 13th 2004.  
 
In his observations, Stavenhagen underlines that he did not receive any reply from the 
government. Stavenhagen had to express his deep concern about the alleged attacks on 
indigenous activists and the organizations that help them to protect and promote their human 
rights. He called on the government to adopt special measures to provide a framework of 
protection for indigenous human rights. 
 
 
b) Country Visits in 2006 
 
In 2006, the Special Rapporteur, Rodolfo Stavenhagen, undertook his first visit to Ecuador 
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from 25 April to 4 May. During his visit he wanted to gain a better understanding of the 
situation of Indigenous peoples' human rights. His main areas of interest were the effects of 
the Ecuadorian Constitution of 1998, Indigenous peoples access to justice, their right to land 
and natural resources as well as the impact of the oil industry on indigenous communities. In 
his report, he gives a short overview of his visit's schedule and the legal and institutional 
framework of Ecuador. 
In the main part, Stavenhagen focuses on “priority areas” such as the impact of oil 
exploitation on indigenous communities, the situation of Indigenous peoples on the northern 
border, uncontacted peoples and threats to their existence, the Paramos in the Andaen region, 
the population movements and social and economic conditions, the social welfare indicators, 
indigenous political participation and social movements, administration of justice and 
indigenous justice, bilingual intercultural education and international cooperation. At the end 
of his report, he draws a conclusion and makes twenty recommendations. 
 
In this thesis, only some 'priority areas' will be discussed.  
An important part of Stavenhagen’s report are his insights on the Sarayaku case. Apart from a 
timeline of the Sarayaku-case story and its important facts, the rapporteur also includes 
statements by the government and Indigenous peoples. For example, the government 
informed the Special Rapporteur that the removal of explosives buried in the Sarayaku’s 
territory would be too expensive. Another statement can be found concerning the relationship 
between the state, the oil companies and the Indigenous peoples. A director of the state oil 
company assured Stavenhagen that in some regions the oil companies give a lot of importance 
to obeying the law, respecting the environmental and human rights requirements and trying to 
maintain a relationship with the Indigenous peoples concerned. On the other hand, he 
recognized that there are other regions in which this does not occur. He describes the situation 
in those regions as “chaotic chaos” (UN Document 2006 b: 9).  
The state-owned company Petro Ecuador offers indigenous communities the chance to 
participate in oil exploration projects, but indigenous organizations complain that his was not 
always the case in practice. The government reported that it established a tripartite dialogue 
between the companies, the state and the Indigenous peoples. After fifteen months of 
negotiations, they reached a consensus in 2002. It states that oil companies have to undertake 
studies on the environmental impact before starting mining. In the government's point of 
view, this solution proved to work well and the oil companies also contributed to a fund for 
indigenous development. The indigenous organizations, however, criticize the cronyism and 
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paternalistic practices (UN Document 2006 b: 9-10). 
 
Stavenhagen received many statements concerning the negative effects oil mining had on 
Indigenous peoples in Ecuador. The indigenous groups stated that companies such as Texaco, 
Occidental, Chevron, Repsol, Shell and Perenco fail to comply with human rights and 
environmental protection rules. The Cofán, for example, complained about degradation and 
pollution in their territories and the child health and nutrition problems caused by the oil 
operations. Furthermore, they stated that the oil companies put the affected communities 
under pressure. Other examples include 12 Quechua communities in Orellana who also 
reported experiencing pressure from oil companies and violations of their collective human 
rights in block 7. 
Accordingly, Indigenous peoples complain that their right to prior, free and informed 
consultation, which is granted by the constitution 33, is not respected. 
Another interesting point Stavenhagen makes in his report concerns his findings about 
indigenous political participation and social movements. Stavenhagen thoroughly investigates 
the Indigenous peoples concern regarding the free trade agreement with the United States of 
America34. Indigenous peoples were worried that the trade agreement could have a negative 
impact on their lives. As far as the topic of the free trade agreement is concerned, indigenous 
organizations held protests including a march through the country to Quito and a strike by 
indigenous authorities. In response, the government declared a state of emergency in various 
provinces and acts of repression and police brutality were reported to the Special Rapporteur. 
The state of emergency was lifted before the Special Rapporteur arrived, but he reports that 
the social tension was still evident. Stavenhagen had a chance to talk to the government’s 
negotiator who informed him that he had endeavored to raise some of the issues with which 
Indigenous peoples have a problem. For example, he communicated their concerns about 
biodiversity and patent. To face their concerns, the draft treaty stated that indigenous 
communities must be consulted and have to give their consent. In addition, the state 
negotiator said that he was aware of the impact that the treaty could have on the countryside, 
                                                
33 At the time of Stavenhagen’s visit, it was granted by the constitution of 1998, but the right 
also remained in the constitution of 2008. 
34 Ecuador started negotiating a free trade agreement in November 2003. However, Rafael 
Correa resigned in 2006. „The Correa administration has stated it has no interest in 
negotiating a free trade agreement with the United States, but has expressed interest in 
negotiating a “trade agreement for development“, states the US. Department of State on its 
official website (see http://www.state.gov/r/pa/ei/bgn/35761.htm last visit August 2012) 
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especially the land and water resources of indigenous small producers. They would remain 
outside the scope of the treaty. In discussions Stavenhagen had with the indigenous 
organizations, they expressed their distrust in the treaty and their disagreement with the 
government (UN Document 2006 b: 17). 
Furthermore, Stavenhagen met the President of the Supreme Court to talk about the 
administration of justice and indigenous justice. He told Stavenhagen that there was a strong 
need to harmonize the Indigenous peoples’ justice system with the ordinary justice system. He 
cited various examples, in which courts tried cases that had already been tried and resolved in 
the indigenous justice system. He identified the refusal to recognize these decisions based on 
customary law as a crucial aspect of the general issue of the failure to develop legislation to 
implement the provision of the constitution. The President of the Supreme Court spoke of the 
need to establish a court specifically for indigenous issues in addition to a network of justices 
of the peace and judges in indigenous law. 
 
In his conclusion, Stavenhagen points out, among other things, that one of Ecuador’s principal 
challenges is to “give full effect to the constitutional principles concerning indigenous rights 
through secondary legislation and regulations on various constitutional rights” (UN 
Document 2006 b: 19). He also points out that Indigenous peoples demand the full application 
of their right to consent through a process of free, prior and informed consultation.  
In his recommendations, Stavenhagen advises that the National Congress of Ecuador should 
enact legislation concerning the collective rights of indigenous nationalities. He also 
recommends adopting the Ordinary and Indigenous Justice Compatibility Act and that the 
United Nations High Commissioner for Human Rights (OHCHR) provides technical support 
for the legislative development of indigenous justice. Furthermore, he makes 
recommendations regarding the issue of aerial spraying on the border to Columbia, security, 
social protest and justice-related activities as well as Indigenous peoples in voluntary 
isolation. 
 
 
c) Unofficial Country Visit in 2008 
 
In May 2008, James S. Anaya visited Ecuador for two days upon the invitation of the 
President of the Constituent Assembly, Alberto Acosta. During his visit, Anaya participated in 
different workshops with members of the constituent assembly who, on the one hand, wanted 
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to carry on with the implementation of collective rights in the constitution and, on the other 
hand, wanted to harmonize the work of the assembly with international human rights 
standards. The rapporteur also met with representatives of the CONAIE. As a reference point 
Anaya took the report and the recommendations of his predecessor Rodolfo Stavenhagen.  In 
this own report, Anaya comments on topics such as plurinationality, collective rights, land 
and territories and the free, prior and informed consultation.  
Concerning plurinationality, Anaya notes that there exists the fear that this concept could be 
used to abet separatism and the fragmentation of the state. With the definition used by the 
CONAIE, it becomes clear that the notion of plurinationality requires a different approach:     
“Plurinationality is a government system and a model of political, economical and socio-
cultural organization that defends jurisdiction, collective and individual freedoms, respect, 
reciprocity, solidarity, the equitable development of the Ecuadorian society and of all of its 
regions and cultures based on mutual socio-cultural recognition and consent as a form of 
legal and political action and organization. This new democracy will allow to strengthen the 
Ecuadorian state…” 
Anaya points out that the concept of plurinationality is in harmony with the ILO Convention 
169 and the UN Declaration on the Rights of Indigenous Peoples. Anaya also believes that the 
implementation of the notion of plurinationality could be the main basis of the new 
constitution (see Anaya 2008: 2-4). 
Concerning the collective rights, Anaya notes that they have already been recognized in the 
constitution of 1998, but the implementation of those rights leaves a lot to be desired. It is 
crucial to ensure that all the different actors consider and apply the collective rights. He finds 
it important to guarantee that the new constitution points out the transversal character of the 
collective rights affirmed.  
In regard to land rights, Anaya wishes that the new constitution enlarges the territorial rights 
of Indigenous peoples. He would like if the territory rights of Indigenous peoples were 
defined explicitly like in other Latin American constitutions (such as those of Brazil or 
Nicaragua). 
On the topic of free prior and informed consent, Anaya states that the ILO Convention 169 
obliges the state to consult Indigenous peoples in a free prior and informed manner whenever 
indigenous fundamental freedoms are concerned.  When the state and the Indigenous peoples 
do not find an agreement, the state shall not proceed with its plans. But he also points out that 
this does not imply a right to an absolute veto. However, in cases where physical or cultural 
well-being is at stake, the state should, if possible, not adopt the measure concerned.( Anaya 
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2008) 
 
 
d) Official Country Visit 2009 
 
Between December 7th-10th 2009, James Anaya went on an official country visit upon the 
invitation of Ecuador’s government. In his report,  he comments on the initiatives taken by the 
Ecuadorian government to implement the constitutional guarantees concerning indigenous 
matters. He thoroughly comments on the initiatives to recognize indigenous jurisdiction,  
legislative initiatives, the subject of prior consultation, the exploitation and extraction of 
natural resources in indigenous territories and the situation of Indigenous peoples in isolation. 
In the final part of his report,  he draws a conclusion and gives some recommendations. 
First, Anaya points out that the Constitution of the Republic of Ecuador from 2008 represents 
not only a significant advance in the recognition of Ecuador’s Indigenous peoples’ human 
rights, but also an important regional and international precedent in Latin America. Next, 
Anaya identifies several gaps in the implementation process. 
 
The rapporteur takes a close look at the initiatives taken by the government to implement the 
constitutional guarantees of Indigenous peoples rights. First, he talks about a project by the 
Ministry of Heritage, the Ministry of Justice and Human Rights and the local agency of UN 
OHCHR that aims to establish a law of coordination and cooperation between indigenous 
justice and ordinary justice. The development of a process of participation and consultation 
with Indigenous peoples was planned in the second stage of the project. However, this has 
been put at risk due to growing polarization between the governmental sector and indigenous 
organizations (see UN Document 2010 b : 5-6). 
 
Anaya states that it is important to exchange information, undertake trainings and promote 
understanding of state and juridical authorities on the various indigenous justice systems. In 
Ecuador, article 346 of the Organic Code aims at establishing such a mechanism. Anaya 
supports these efforts and hopes that the exchange between the state and indigenous 
authorities will help the ordinary justice authorities to improve their performance and avoid 
prejudice against cultural norms and practices of Indigenous peoples. Anaya's report includes 
a series of recommendations on how to find a system of coordination between ordinary and 
indigenous justice systems. He suggests among other things that the indigenous justice 
 91 
systems in the communities must be strengthened. He points out that the system of 
coordination between the two jurisdictions must be sufficiently flexible and take the context 
of each community into account. To solve conflicts between the two jurisdictions, Anaya 
proposes that a special mechanism with decision-making power should be established. He 
states that it is important to see the different indigenous justice systems without any prejudice 
and suggests a dialogue on the basis of tolerance and respect for human rights. Finally, he 
suggests that Ecuador should make a comparative analysis of existing systems of coordination 
between ordinary and indigenous justice systems to help find a system for Ecuador (see UN 
Document 2010 b: 6-8).  
 
Concerning the legislative initiatives and the subject of prior consultation, Anaya points out 
that the government organized roundtable meetings with the CONAIE in October 2009 to 
discuss those matters. He states that Indigenous peoples expressed their dissatisfaction with 
the few results of the meeting. They also claimed that the roundtable did not meet regularly 
and that the government delegates did not have the capacity and autonomy to make decisions. 
The CONAIE stated, furthermore, that the state failed to comply with the proposed 
agreements. There have also been allegations that the government has granted mining 
concessions while meeting with the indigenous representatives. The government, however, 
denied these allegations. The Special Rapporteur observed the increasing polarization 
between Indigenous peoples and government representatives with concern. He received 
information that after his visit, the National Telecommunications Council (CONATEL) 
canceled the concession contract of a Shuar radio station. It is feared that the closure of the 
radio station could be directly related to legitimate activities that aim to convey an exchange 
of information between the Shuar on large-scale mining in Cordillera de Condor. 
 
Concerning the prelegislative consultation and the creation of new state institutions, Anaya 
firstly talks about a constitutional court case. The CONAIE raised allegations concerning the 
lack of adequate consultation with Indigenous peoples, particularly during the process of 
development and approval of the mining law. The court ruled that the mining law was still 
valid and constitutional, but it also acknowledged that there was no prelegislative 
consultation. It upheld the constitutional mining act in the sense that the act did not apply to 
the territories of Indigenous peoples. In this context, Anaya states that the development of an 
effective method of prelegislative consultation is one of Ecuador’s major challenges. He 
suggests that an inquiry to determine the procedures of prelegislative consultation must be 
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conducted. During the consultation process of specific laws that affect the Indigenous 
peoples, such as the Mining Act, the Water Resources Act, the Education Act, the Territorial 
Organization Code of autonomy and decentralization and the Environmental Code, the state 
must take the proposals made by the CONAIE into consideration. In his conclusion, the 
Special Rapporteur underscores that it is necessary to ensure that the collective rights of 
Indigenous peoples established in the Constitution are not left out of the policies and 
programs of the state. 
 
Regarding the topic of the exploitation and extraction of natural resources in indigenous 
territories, Anaya states that Indigenous peoples have to face a constant challenge, despite 
international law. The lack of legal protection of territories and resources of Indigenous 
peoples was a concern that was transmitted to Anaya repeatedly. The Constitution states that 
Indigenous peoples have to be consulted. The state has taken some measures to implement 
this guarantee, such as establishing mechanisms to consult Indigenous peoples. Nevertheless, 
Indigenous peoples have expressed their concern that numerous existing concessions for 
exploitation and extraction of natural resources affect their territories. The state has a clear 
duty, for example under the ratified ILO Convention 169, to consult the parties involved 
before initiating future investment projects in the country. 
 
The last topic Anaya touches upon is the situation of the Indigenous peoples in isolation. He 
claims that uncontacted peoples are especially vulnerable to extraction of natural resources. 
The Constitution provides an article (Art. 57) to protect peoples living in voluntary isolation. 
Peoples like the Tagaeri and Taromenane are mainly threatened by oil extraction activities 
and illegal deforestation by others within their traditional territories. In 2007, the government 
established boundaries of a Tagaeri and Taromenane intangible zone within the Yasuni 
Biosphere reserve. However, the intangible zone does not cover the entire territory used by 
the uncontacted tribes. Furthermore, the state seemed to have given a new environmental 
permit to a Columbian Oil Company to proceed with seismic activities in the territory of the 
uncontacted tribes. It is feared that the activities would have serious consequences for not 
only the integrity of the isolated peoples, but also the neighboring indigenous and peasant 
populations as well as others. 
 
Anaya concludes that the Constitution is a significant advance in the recognition of human 
rights of Ecuador’s Indigenous peoples. However, he still identifies a lack of implementation. 
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To change this, Anaya recommends eight points. For example, Anaya proposes that the state 
carries out consultation with the Indigenous peoples to figure out a procedure of prelegislative 
consultation. Furthermore, the state is advised to open a dialogue with Indigenous peoples to 
create a new institution within the political and institutional structure of the state to ensure 
participation. He recommends implementing the rights recognized by the Constitution. 
Concerning the isolated Indigenous peoples, he points out that the state and other agents 
should avoid situations of forced contact, including through oil and deforestation activities. 
The state must protect the area of the uncontacted people, even though their real territory does 
not match the intangible area defined by the state. 
 
 
e) Anaya’s Testimony during the Sarayaku Court Case 
 
On 7 July 2011, Special Rapporteur James Anaya gave an expert testimony before the Inter-
American Court of Human Rights concerning the Sarayaku case. His expertise about the rule 
of prior consultation with Indigenous peoples in the field of international human rights 
instruments proved to be a very important aspect in the case. He started with a statement 
about the importance of prior consultation within the Americas and worldwide. The 
Indigenous peoples’ right to consultation is highlighted in the ILO Convention 169 and can be 
seen as a cornerstone of this instrument. Furthermore, it is also a part of the UN Declaration 
on the Rights of Indigenous Peoples. In these two instruments, the purpose of consultation 
with Indigenous peoples is to obtain consent or an agreement. The Declaration emphasizes the 
free, prior and informed nature of the consultation process. Under this point, the consultation 
has to consist of a dialogue in good faith, without pressure or manipulation, with the aim to 
reach a consensus decision. The duty of the state to consult Indigenous peoples applies when 
property rights over Indigenous peoples' lands may be affected and also when other 
fundamental rights such as Indigenous peoples' rights to culture and religion are touched. As 
an example, Anaya named affected sacred sites of Indigenous peoples and highlighted their 
right to establish their own priorities for development.  
 
Anaya especially called attention to the fact that the consultation and the free, prior and 
informed consent are central elements for a new model of relations between the state and 
Indigenous peoples, as well as a new development model for Indigenous peoples. He 
reminded the court of the Indigenous peoples history of oppression in the Americas and their 
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ongoing struggle against dominant national and international players who care about profiting 
from indigenous territories more than they care about the preservation of those rich cultures. 
He stressed that on the one hand, there is a way of seeing Indigenous peoples as savages, an 
argument which is used to justify the exclusion of Indigenous peoples from participation. On 
the other hand, however, he thinks it is worth fighting for the recognition, measurement and 
inclusion of Indigenous peoples. The latter opinion has been supported in the new 
constitutions of several states, such as the Constitution of Ecuador. In those constitutions and 
the Declaration on the Rights of Indigenous Peoples, one can find a new relationship between 
states and Indigenous peoples within a multinational or multicultural model. Within this new 
model, Indigenous peoples must be able to determine their own destiny, participate in making 
decisions that affect them and feel secure in their individual and collective rights. This implies 
the need for effective mechanisms to consult Indigenous peoples. 
In his final remarks, Anaya pointed out, that the Inter-American Court of Human Rights has 
been a major player on an international level that helped to promote the new Indigenous 
peoples' rights. He is confident that the court will continue in this direction. 
 
(see a Video of Anaya’s testimony : http://unsr.jamesanaya.org/statements/la-norma-de-
consulta-previa-introduccion-a-peritaje-ante-la-corte-interamericana-de-derechos-humanos-
caso-sarayaku) 
 
 
f) Anaya’s Video Conference with Ecuador’s Parliament 
 
On June 16th 2011, the Special Rapporteur held a video conference with members of the 
„Justice and Structure Commission“ of the Ecuadorian National Assembly. The conference 
was also viewed at the main hall of the National Assembly and reached members of 
parliament, state officials as well as members of civil society. 
He presented his observations and recommendations concerning the bill on „Coordination and 
Cooperation between Indigenous and National Justice Systems“. Anaya stressed the 
importance of starting with the actual exercise of jurisdiction by Indigenous peoples based on 
their own norms and cultures. 
Furthermore, he highlighted that the discussion of these issues should not be based on 
negative perceptions about indigenous justice systems and should avoid any unjustified 
restriction of Indigenous peoples’ rights  to self-government, self-determination and cultural 
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integrity. 
(see the video http://unsr.jamesanaya.org/videos/video-conferencia-asamblea-nacional-
ecuador, and http://unsr.jamesanaya.org/notes/bill-on-indigenous-jurisdiction-in-ecuador-
must-take-indigenous-peoples-laws-customs-and-traditions-as-its-starting-point) 
 
 
 
7. 4. Impact of the Special Rapporteur’s Work on Ecuador 
 
In Ecuador, I had the pleasure to interview different experts on the topic of indigenous rights 
and the work of the Special Rapporteur. 
My interview partners were the anthropologist Fernando Garcia who currently works at the 
Faculty of Social Sciences in Latin America (Facultad Latinoamericana de Ciencias Sociales- 
FLACSO), the legal anthropologist Gina Chavez, the attorney of the CONAIE and the 
Sarayaku community Mario Melo, the UN Human Rights Advisor Guillermo Fernandez-
Maldonado and the Pachakutik Member of Parliament Geronimo Yantalema. I asked them 
about how they evaluate the Special Rapporteur’s impact on Ecuador, how they think he 
influenced politics in Ecuador and whether they think the Special Rapporteur mechanism 
changed the situation of the Indigenous peoples in Ecuador. 
The Special Rapporteur mechanism and its impact on Ecuador has many facets. Guillermo 
Fernandez-Maldonado believes that the personal background of the Special Rapporteur has an 
important influence on Indigenous peoples. He said “Stavenhagen was a professional on the 
topic of indigenous rights, but it seems that the Indigenous peoples see James Anaya in 
another light. They made him their brother, because he is Apache. Form my point of view, it 
has an other impact, because an indigenous individual has such a position of power on 
international level. He is not just an academic but also indigenous.” (Fernandez 2012: 
personal interview) 
Concerning the Special Rapporteur’s influence on Ecuador in general, Fernando Garcia 
assesses it as positive. He states that the two existing country reports helped the Indigenous 
peoples of Ecuador to realize that the mechanism works and that it is worth to engage in it. He 
also points out that the reports of the Special Rapporteur are unique, because they manage to 
show both the side of the state and that of the Indigenous peoples (Garcia 2012: personal 
interview). 
Gina Chavez notices that the Special Rapporteur had two areas of focus in Ecuador: the 
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state’s obligation to consult and coordinate issues between the ordinary and the indigenous 
justice systems. She observes that  “one of James Anaya’s focuses was to promote the need or 
the obligation of the state to consultation, not only in Ecuador but also in other countries and 
in general. This has also influenced Ecuador.” Gina Chavez gives the example of the 
Constitutional Court and its ruling of the mining law towards Indigenous peoples, especially 
the Secoya and other indigenous groups. “The court took several of James Anaya’s criteria on 
how the prior consultation should be undertaken. The judges went a bit further and stated 
rules for the prelegislative consultation, but Anaya’s reflections on how the consultation 
should be undertaken were almost entirely assumed by the court. These are established as 
temporary rules and state organs are obliged to use them” (Chavez 2012: personal interview). 
Geronimo Yantalema admits that the observations made by the Special Rapporteur were quite 
useful, but the parliament has not agreed on a law yet (Yantalema 2012: personal interview).  
Concerning James Anaya’s influence on the National Assembly’s discussion about the prior 
consultation and the prelegislative consultation, Gina Chavez believes that the extent to which 
the state can be influenced is limited: “In my opinion, the state is not as open as the 
Constitutional Court was.” She suspects that this is due to the fact that the state follows a 
certain political strategy and is, therefore, not as open as other institutions. Gina Chavez 
concludes that “Anaya played his role and was quite present in the whole debate. His point of 
view is used by certain sectors, such as the sector of Indigenous peoples and other rather 
political progressive divisions” (Chavez 2012: personal interview). 
Yantalema asserts that “Anaya appealed that Indigenous peoples have a right to their own 
justice system and that the indigenous justice system shall not be demonized. In this sense, 
Anaya had a very positive influence on the debate.” (Yantalema 2012: personal interview) 
Mario Melo also talkes about Anaya’s influence concerning a law of coordination between the 
ordinary and the indigenous justice systems. He thinks that “Anaya made an effort to know all 
the details but I think the debate still goes on. The problem is that indigenous justice still is 
demonized by certain sectors of the government. In general, it was a very important 
experience to work with the Special Rapporteur mechanism. Stavenhagen did a lot concerning 
the promotion of indigenous rights. As did Anaya, who demonstrated a lot of engagement. I 
think, within his limitations of capacity, he did a good job.” (Mario Melo 2012: personal 
interview) 
He later adds, “it is not easy to say that Anaya said something and the state did what he said. 
But in general, he enriched the debate. For example, I think his position towards the 
Sarayaku case and towards the need of a prior consultation was a very positive thing. The 
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government could no longer ignore that there was a UN mechanism which strongly promoted 
the consultation in Ecuador” (Mario Melo 2012 personal interview). 
 
Apart from the two topics mentioned above, Guillermo Fernandez-Maldonado makes an 
interesting observation as to why the government initially invited the Special Rapporteur to 
Ecuador:“I think the government used the visits of the Special Rapporteur as a political 
strategy. For example, Ecuador had problems with Colombia’s aerial sprayings at the 
frontier. Colombia denied that Ecuador was affected. So Ecuador invited the Special 
Rapporteur on indigenous rights, who then also wanted to visit Colombia. First Colombia 
said no, but then eventually they had to say yes.” (Fernandez 2012: personal interview) 
 
I also asked the experts how they see the Special Rapporteur mechanism in general and where 
they see its limitations. 
Gina Chavez comments on the topic in the following words: “I think, one of the limitations of 
the Special Rapporteur mechanism is its lack of promotion. It is not very easy to access the 
reports the Special Rapporteurs made on Ecuador. You can’t find them in any of the 
university libraries; they are not promoted in the study programs. They are not an instrument 
of political, social or academic debate. I think that perhaps the reason lies in the way in 
which the United Nations work. They seem to operate more for the inside, then for the 
outside. I feel they lack a strategy on how to promote indigenous rights outside the United 
Nations System.” (Chavez 2012: personal interview) 
Geronimo Yantalema admits: “I don’t think the Special Rapporteur mechanism was very 
influential. Rather it has been weak. I think it should be closer to the Indigenous peoples and 
not the state. Because for the state everything is fine. It does not show the real 
scenario.”(Yantalema 2012: personal interview) 
Guillermo Fernandez-Maldonado, on the other hand, creates a rather positive image: “I think 
the Special Rapporteur mechanism is a factor of influence and progress. One of the positive 
factors is that the rapporteur talks to all the important actors and therefore includes all the 
voices. Anaya is one of the Special Rapporteurs Ecuador has worked with the most.” 
(Fernandez 2012: personal interview) 
Finally, I asked the experts whether they think the Special Rapporteur mechanism changed 
the situation of the Indigenous peoples in Ecuador. 
Mario Melo claims that the Special Rapporteur failed to do so: “He contributed to the debate, 
but the situation of the Indigenous peoples changes more from the inside and through the 
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political participation of Indigenous peoples. But international mechanisms such as the 
Special Rapporteur make an important contribution.” (Melo 2012: personal interview) 
Fernando Garcia states: “ In a speech Rodolfo Stavenhagen gave here, he said that in Latin 
America, there has been a breakthrough of Indigenous peoples’ rights. That is true, but there 
is a big gap concerning application and recognition. James Anaya tried to work on that topic. 
The Special Rapporteur functions as a main support mechanism and helps to solve conflicts 
Indigenous peoples have, but exact changes can not be observed.” (Garcia 2012: personal 
interview) 
 
To conclude, the different points of view expressed by the different experts reflect that Anaya 
influenced the debates on different topics. Almost all the experts acknowledged that the 
Special Rapporteur mechanism enriched and influenced the debates on Indigenous peoples 
rights to consultation and on the law of coordination between the ordinary and indigenous 
justice systems. Moreover, the work the two rapporteurs did concerning the Sarayaku case 
was considered to be helpful. Stavenhagen and Anaya addressed the problems Indigenous 
peoples have to face and thus raised social awareness. The different actors of society cope 
with the advice and the opinion of the Special Rapporteur in distinct ways. The Constitutional 
Court's implementation of Anaya’s criteria of prelegislative consultation can be seen as a 
breakthrough. In addition, the state seems to have used the Special Rapporteur mechanism to 
put pressure on their neighbor Colombia which affected Ecuador with its aerial sprayings. 
This proves that if the Special Rapporteur’s opinion fits into the political agenda, the state is 
willing to use the mechanism to its advantage. The work that Anaya undertook to influence 
and bring forward the law-making process of the laws on prelegislative consultation and 
coordination between the ordinary and indigenous justice systems was enormous. 
Nevertheless, it is important to remember that the law making process is influenced by the 
different agendas the government, the opposition and the Indigenous peoples have. The 
atmosphere of distrust and extreme tension between the different actors seems to make it quite 
difficult to find a compromise and results in the fact that even after years of debate, there still 
is a struggle to implement the rights affirmed by the Constitution. However, Ecuador seems to 
have noticed that the recommendations of a neutral adviser are helpful, otherwise they 
wouldn’t have requested his participation on so many occasions.  
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III. CONCLUSION 
 
 
My comparative analysis of the work of the Special Rapporteur on Botswana, Canada and 
Ecuador has shown that the three counties have different perspectives on the matter.  
 
Botswana exemplifies a country that refused to work with the Special Rapporteur mechanism. 
The government stated that in Botswana there are no Indigenous peoples. In consequence, it 
ignored Rodolfo Stavenhagen’s communications for a long time and tried to prevent him from 
undertaking his unofficial visits. In the end, they had to give in and accept the mechanism. 
However, the government did not change its attitude towards its Indigenous peoples. They 
still pursue a paternalistic approach in which the government knows what is best for the 
Indigenous peoples. The state prefers to follow an attitude of development instead of 
accepting that Indigenous peoples have the right to determine their life and goals. 
 
Botswana and Canada also share a paternalistic approach towards Indigenous peoples, but 
Canada’s tactics towards the Special Rapporteur mechanism is different. The government 
tries to create the image of willfully working in close cooperation with the mechanism and the 
Special Procedures, however the recent incident of the disrespectful attitude towards James 
Anaya and Olivier de Schutter shows that, in fact, the mechanism is not entirely accepted. 
Instead of approving the international norms the Declaration on the Rights of Indigenous 
Peoples provides, Canada still tries to preserve its own interpretation of Aboriginal rights. 
One of the most alarming facts of this interpretation is Canada’s aim to maintain the 
assimilation of Indigenous peoples into the Canadian multicultural society without taking 
what the Indigenous peoples want into account. 
 
Ecuador is a country where Indigenous peoples are strongly involved in the political process. 
It has proven that it accepts the help of the Special Rapporteur mechanism. James Anaya was 
involved in the drafting process of the new constitution and the debates towards creating a law 
of consultation and a law of coordination between the ordinary and indigenous justice 
systems. His influence is not limited to the political sector, which may be seen in the example 
of the Constitutional Court using Anaya’s criteria for a prelegislative consultation. Ecuador 
has also learned that the Special Rapporteur mechanism can be used to solve problems with 
neighboring states such as the problem of Colombia’s aerial sprayings. In this respect, 
Ecuador could be a role model for countries such as Canada and Botswana. However, the 
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political situation of Indigenous peoples is not as positive as the attitude towards the Special 
Rapporteur mechanism might indicate. Under the Correa government, indigenous political 
activists have to face discrimination and persecution. Consistently, the fights between the 
indigenous political movement and the government anticipate political progress concerning 
the implementation of Indigenous peoples rights into domestic law.  
 
On the whole, it is obvious that the Special Rapporteur mechanism still has an immense 
amount of work ahead of it. The work that has to be undertaken includes several areas of 
concern such as the states’ acceptance of the Special Rapporteur mechanism, better promotion 
of the mechanism in general as well as the ongoing need to promote and protect Indigenous 
peoples' rights all over the world. 
In order to enhance the support of the Special Rapporteur mechanism, the United Nations 
must promote the need to work together with the independent expert more effectively. It 
should not be enough for the various countries to just pledge their cooperation, but it should 
also be possible to out States that don’t live up to their promise and to sanctify their behavior 
with something else that “blaming and shaming”. The independent experts working for the 
Special Procedures invest a lot of time and work in their mandates without being paid. I think 
it would be more beneficial for the mandate if the Special Procedures’ experts would get paid 
for their tremendous work and would also have more financial resources to get all the support 
they need. Moreover, the UN should think about installing a mechanism to follow up the 
recommendations that the various Special Rapporteurs give to states. If what states implement 
and change is not monitored, the status quo can be kept without notice and the Special 
Rapporteur mechanism remains toothless.  
Another important step towards making the mechanism more effective would be its better 
promotion. As Gina Chavez stated, the universities in Ecuador and also the civil society do 
not know much about its existence. Furthermore, the topic is completely neglected by the 
academic sector due to its minor recognition. If making the mechanism better known were 
possible, academic studies could help in the promotion and protection of Indigenous peoples’ 
rights and this, in turn, would put pressure on the governments. 
The Special Rapporteur on the rights of Indigenous peoples still has a long way to go 
concerning the promotion and protection of Indigenous peoples. I sincerely hope that the UN 
system is going to do what is possible towards facilitating the work of the mandate holder. 
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V. ANNEX 
 
 
 
1. Abstract 
 
 
 
Historically and still today, Indigenous peoples are the victims of human rights violations. 
After decades of struggle, they have now gained a strong position in the United Nations 
system. Since 2001, the UN Special Rapporteur on the rights of Indigenous peoples monitors 
and protects the rights of Indigenous peoples. After more than ten years of existence of the 
UN mechanism, it is interesting to analyze the effects of the mechanism’s work. The thesis is 
exploring to what extent the UN Special Rapporteur on the rights of Indigenous peoples 
contributed to a change or improvement of the situation of Indigenous peoples in Botswana, 
Canada and Ecuador. After an overview of research and methods, the main part focuses on the 
Special Procedures in general and the mechanism of the UN Special Rapporteur on the rights 
of Indigenous peoples. Furthermore, details concerning the mechanism’s work will be shown 
on the examples of Botswana, Canada and Ecuador.  
 
 
 
Indigene Völker kämpfen seit der Kolonialisierung gegen die Verletzung ihrer 
Menschenrechte. Nach Jahrzehnten des Kampfes haben sie es geschafft, eine starke Position 
in den Vereinten Nationen zu erlangen. Seit 2001 überwacht der „UN Sonderberichtserstatter 
für die Rechte der Indigenen Völker“ die Menschenrechtssituation der oftmals 
marginalisierten Völker und tritt für ihre Rechte ein. Mehr als zehn Jahren nach der 
Installation des Mechanismus, scheint es interessant ein Resümee zu ziehen. Die Diplomarbeit 
untersucht, in welchem Ausmaß der UN Sonderberichtserstatter für die Rechte Indigener 
Völker dazu beigetragen hat die Situation der Indigenen Völker in Botswana, Kanada und 
Ekuador zu verändern und zu verbessern. Nach einem kurzen Überblick über die 
Recherchearbeit und die Methoden konzentriert sich de Hauptteil auf die „Special 
Procedures“ im Allgemeinen und auf den UN Sonderberichtserstattermechanismus im 
Speziellen. Im Weiteren wird die Arbeit des Sonderberichtserstatters am Beispiel der Länder 
Botswana, Kanada und Ekuador analysiert. 
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